LCP CHEMICALS, INC. SUPERFUND SITE

NEXUS SUMMARY TO LCP SITE FOR KUEHNE CHEMICAL

Introduction

Kuehne Chemical Company (“Kuehne™) is liable as an operator of the LCP Site at the
time of disposal of hazardous substances, see 42 U.S.C. § 9607(a)(2), and as an entity that.
arranged for the disposal of hazardous substances, see 42 U.S.C. § 9607(a)(3). Kuehne leased a
portion of the LCP Site from 1972 through 1981. It discharged hazardous substances, including
but not limited to mercury, onto the soil and into waters at the LCP Site during its tenancy in the
course of its operations.

Operations

In 1972, Kuehne moved its manufacturing facilities from Elizabeth, New Jersey to
Linden, New Jersey. It leased a portion of the LCP Site (Lot Nos. 3.02 and 3.03 and the northern
part of 3.01), including Buildings 221 and 223, from 1972 through ‘January 1981.!

Throughout that time period, Kuehne obtained chlorine and caustic from LCP and used
these materials to manufacture sodium hypochlorite. Kuehne manufactured sodium hypochlorite
by blending chlorine and caustic soda. Chlorine and caustic (by-products of LCP operations)
were supplied by LCP through overhead pipes that ran from the LCP operation to the Kuehne
operation at the LCP Site. The sales contract between Kuehne and LCP states that the risk of
loss and responsibility for chlorine tail gas and caustic soda was transferred to Kuehne once it
passed into Kuehne’s portion of the pipeline.> Accordingly, Kuehne cannot disclaim liability for

the release of these products into the environment after they were delivered from LCP to

! Brown & Caldwell, Remedial Investigation Report, LCP Chemicals, Inc. Superfund Site (July 2013) (“RIR™)
(Exhibit A) at 1-6 and Figure 1-3.

2 Contract for Sale and Purchase of Chlorine Gas and Caustic Soda (July 21, 1972) (Exhibit B) § 13.
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Kuehne. Kuehne estimates thét it manufactured approximately 18 to 25 million gallons of
sodium hypochlorite annually from 1972 through 1981.%

As part of the contractual arrangement between Kuehne and LCP, Kuehne was also
responsible for: (1) loading/unl.oading LCP’s storage facilities, railroad tankers and barges; (2)
servicing LCP’s tank cars; and (3) occaéionally transporting chlorine and caustic soda via tank
trailers to LCP’s customers. As such, Kuehne’s operations on the LCP Site extended beyond the
area of their leasehold. Around 1977, Kuehne began packaging some of the chlorine recejved

| from LCP in 1-ton cylinders for sale to LCP’s customers. In 1978 or 1979, Kuehne began to
resell some of the caustic soda received from LCP by directly filling customer’s tank trailers.*

During its tenancy and operations at the LCP Site, Kuehne is known to have discharged
effluent with high levels of chlorine and caustic into an underground pipe that led to South
Branch Creek, and has admitted to spills of caustic and sodium hypochlorite. Based upon an
EPA memorandum drafted in July 2002, it is likely that the chlorine and caustic purchased by
Kuehne from LCP and used by Kuehne on the LCP Site would have contained residual mercury.’
Mercury would have been present in effluent dischafges by Kuehne that caused and/or
contributed to the extensive mercury contamination at the LCP Site. For these reasons, and those
outlined further below, Kuehne should receive a General Notice Letter (“GNL”) from EPA and
contribute toward the investigation and cleanup of the LCP Site.

Due to the nature of the chlor-alkali process used by LCP, which manufactures chlorine
and caustic as co-products through the electrolytic decomposition of brine in mercury cells,

residual amounts of mercury were present in the chlorine gas and caustic soda provided to

3 Kuehne 104(e) Response (April 27, 1998) (Exhibit C) § 6(c).
* Kuehne 104(e) Response (April 27, 1998) (Exhibit C) § 5.

> As detailed in the LCP nexus summary, it is undisputed that the chlorine and caustic produced by LCP contained
mercury.
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Kuehne by LCP, and therefore mercury would also have been in the material discharged by
Kuehne at the Site.® As demonstrated in the Remedial Investigation Report prepared in July
2013, mercury was detected throughout the Site in both surficial and deep soils, including in and
around the Kuehne leasehold.” Exceedances of mercury in groundwater were also detected south
of Building 221, which was used by Kuehne during its operation at the Site.® The RI Report
concludes that it is “likely Kuehne mercury waste was disposed of along with the LCP mercury
559

waste.

Known Discharges

Kuehne’s processing tank was attached to a connecting valve, which then connected to an
underground pipe that discharged into a flume and ultimately led to a tributary of the Arthur Kill
(the South Branch Creek).'® In October 1981, Kuehne received a Notice of Civil Administrative
Penalty Assessment from NJDEP for discharging effluent with unlawful pH levels and
“extremely high concentrations” of chlorine and caustics'' into South Branch Creek on January
15-16, 1981 and January 25-26, 1981."% In its response to NJDEP’s penalty assessment, Kuehne
acknowledged that it and LCP had been “physically and economically entwined,” referring to the

symbiotic business relationship and close proximity of the two entities, but denied liability and

S EPA, National Emission Standards for Hazardous Air Pollutants: Mercury Emissions from Mercury Cell Chlor-
Alkali Plants (July 3, 2002), indicating the presence of residual amounts of mercury in caustic soda and chlorine gas
(Exhibit D).

"RIR (Exhibit A) at Figure 6-1a and 6-1b.

8 RIR (Exhibit A) at Figures 1-3, 6-18a and 6-18b.

° RIR (Exhibit A) at 1-6.

1% OAL Initial Decision (March 10, 1987) (Exhibit E) at 22,

"' Notice of Civil Administrative Penalty Assessment (October 7, 1981) (Exhibit F) § 6.
12 OAL Initial Decision (Exhibit E); and see RIR (Exhibit A) at 2-18.
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instead pointed to chlorine and caustic leaks and discharges from the LCP process as the source
of contamination on the Site."

Sediments and soils within South Branch Creek are contaminated with mercury and other
constituents. The excavation of sediments and marsh soils from South Branch Creek is one
component of the selected remedy for the Site. Kuehne’s historical discharges contributed to this
contamination.

Free chlorine was detected in concentrations as high as 124,430 mg/l in Kuehne’s
effluent discharge, which is similar to the concentration found in bleach, a product that was
produced by Kuehne.'* A representative of NJDEP visited Kuehne on J anuary 26, 1981 and
observed a valve connecting the filtering process pipe to the permitted outfall pipe, which
“provided a physical conduit for the passage of pollutants into the waters of the State.”'> NJDEP
directed the valve to be removed. A February 24, 1981 internal NJDEP memorandum concluded
that Kuehne “dumped caustic material with the use of the valve in the process valve and acid by
pouring hydrochloric acid into their discharge line.”'® During an inspection of the Kuehne
discharge line, NJDEP discovered a large break on the underside of the discharge pipe

117

approximately 12 feet from the outfall.”” The NJDEP engineer observed that a “large flow of

discharge water flowed from this break, suggesting that it may be the source of wastewater

leaking through the flume walls.”'®

13 Letter from Kuehne to NJDEP (October 27, 1981) (Exhibit G).

" Notice of Civil Administrative Penalty Assessment (Exhibit F) § 7.

' Notice of Civil Administrative Penalty Assessment (Exhibit F) § 8.

18 Memorandum from C. Maack to C. Johnson (February 24, 1981) (Exhibit H).
" Memorandum from C. Maack to C. Johnson (February 24, 1981) (Exhibit H).
'® Memorandum from C. Maaék to C. Johnson (February 24, 1981) (Exhibit H).
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Further, Kuehne has adrﬁitted that “there were a few occasions during the period from
1972 to 1981 when small amounts of chlorine were released into the atmosphere and when small
spills of caustic soda and sodium hypochlorite would occur and be neutralized, diluted and
broken down into salt and water.”"® Thus, Kuehne is a responsible party for the contamination at
the LCP Site.

Multiple LCP Complaints on Kuehne Discharges

In a complaint filed on October 31, 1980, LCP alleged that Kuehne repeatedly dischargéd
sodium hypochlorite into the waters of the state.”’ Less than a year later, LCP filed a complaint
with the Linden Police Department claiming that samples taken from a stream that crossed its
property contained a large volume of bleach and caustic soda. LCP claimed that they traced the
source to a sewer pipe from Kuehne’s operations.?!

Also in 1981, in a letter to NJDEP regarding contamination of the flume by Kuehne that
had previously been sampled by Nj DEP and LCP (which led to the issuance of the
aforementioned NJDEP penalty assessment to Kuehne), LCP noted that the pH level of water
entering the flume remained high and attributed this condition to groundwater and tidal
backwash leaching caustic soda from contaminated soil “in the area of the previous Kuehne

9922

dumping site.””* Based on the foregoing, Kuehne had multiple discharges of hazardous

substances at the LCP Site.

1 Exhibit C § 10.

2 Complaint in Linden Chemicals & Plastic, Inc. v. Kuehne Chemical Company, Inc., et al., Docket No. L-11734-
80 (October 31, 1980) (Exhibit I) at 12-13.

2! Complaint filed with Linden Police Department (February 6, 1981) (Exhibit J).
2 Letter from LCP to NJDEP (February 18, 1981) (Exhibit K).
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Conclusion

As an operator and arranger that is known to have contributed to contamination bqth on
and off-site from its operations at the LCP Site, Kuehne is a potentially liable party under
CERCLA and should receive a GNL and be required to contribute to the investigation and

remediation of the LCP Site.
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Executive Summary

The LCP Chemicals, Inc. Superfund Site (LCP site) Remedial Investigation (R!) is reported herein. The RI
field investigation has been performed in two phases under the regulatory and technical oversight of the
USEPA, with a further adjunct investigation of two off-site ditches located adjacent to the site. This
report includes a comprehensive characterization of the nature and extent of contamination on the site
in addition to assessments of risk to human health and the environment.

This RI Report represents a revision of the version that was submitted in July 2013 and was
subsequently approved by USEPA on August 12, 2013. The revisions made herein do not reflect any
changes in content from the July 2013 and have been made solely to correct minor typographical errors
and also updates to the document format.

Site History

The LCP site is a former chemical manufacturing plant located on an approximate 26 acre property. The
site was developed in the early 1950s for the production of chlorine by the brine cell process (mercury
cathode carbon anode) also known as the chlor-alkali process. Chlorine manufacturing operations
commenced in 1955 and continued until the plant was shut down in 1985. Related operations;
including a hydrogen gas processing plant and sodium hypochlorite manufacturing area were also
located on the site. While the plant was initially developed and operated by GAF beginning in 1955, the
facility was sold to LCP in 1972 and was expanded and operated by LCP until 1985. Activities continued
on site (by LCP and others) until 2000.

Hanlin Group, Inc., d.b.a. LCP, filed a petition under Chapter 11 of the bankruptcy code in 1991 and
liquidated all of its assets before April 1994 using the proceeds to pay creditors including the USEPA.
The Linden, New Jersey property was abandoned by Hanlin Group pursuant to an order of the
Bankruptcy court and ownership reverted back from the bankruptcy estate. Title to the property is
currently listed as LCP-Chemicals New Jersey, a d.b.a. for Hanlin. Hanlin is a defunct corporate entity.
The facility has remained abandoned since 2000.

The site was placed onto the National Priority List (NPL) in 1998. A voluntary Administrative Order was
entered into by the USEPA and ISP-ESI in 1999 to perform a Remedial Investigation and Feasibility Study
(RI/FS). ISP Environmental Services Inc. (ISP-ESI) is currently the only potentially responsibie party,
among several, that has cooperated with USEPA to address the site.

The LCP site has a complex history of industrial ownership. The north-central and eastern portions of the
property were owned and developed by various companies preceding GAF dating back to the 1880s.
Other portions of the property were previously owned by E.i. duPont de Nemours and Central Railroad of
New Jersey (now Conrail).

The entire area of the LCP site and nearly all of the surrounding area was historically tidal wetlands. It
was necessary to raise the elevation prior to the historic development of these areas for industrial and
other uses through the placement of anthropogenic fill. The filling of the property occurred during the
prior ownership of the property, before the development of the LCP site in 1955.

The site has been zoned for “heavy industrial use” and continues as such as do the surrounding
properties. It is anticipated that the upland portion of the site could possibly be re developed into
another industrial use, such as warehousing, transportation or electric power generation.
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Contamination Sources

The Rl results are summarized by the finding of the widespread presence of mercury in various
environmental media as a result of manufacturing activities at the LCP site. Other contaminants
potentially related to chlorine production are also found, including hexachlorobenzene (HCB),
polychlorinated naphthalenes (PCNs), and polychlorinated dibenzo furans (PCDFs). Polychlorinated
biphenyls (PCBs) are also a site-related constituent due their potential presence in electrical equipment
on the site. Each of these other site-related constituents is present at levels much less than those of
mercury. These other site-related contaminants are co-located with mercu ry; however the frequency and
maghnitude of exceedances of soil remediation standards is, respectively, less than that of mercury.

Contamination is also present as a result of the prior placement of anthropogenic fill materials.
Contaminants that are ubiquitous in fill materials include metals/metalloids (e.g., lead, chromium, and
arsenic), and polycyclic aromatic hydrocarbons (PAHs) as a result of the common practice of using
combustion residues (e.g., coal ash and slag) as fill. Other contaminants in the anthropogenic fill are
consistent with sources of industrial fill from neighboring properties (e.g., duPont, GAF) and include
arsenic and chlorobenzenes. Other various chemicals, including dioxins, are also found from regional
sources such as air deposition and sediment transport.

Contamination Conditions

The surficial fill at the LCP site is impacted primarily with mercury which is widely distributed throughout
the site. This contamination includes some visual observations of elemental mercury in areas
surrounding the main production buildings. However, the horizontal and vertical migration of mercury
and other site-related constituents is relatively limited and the underlying soils contain concentrations
that are lower than those in the overlying fill.

Groundwater contamination at the site results from the dissolution of the various contaminants from site

. soils (both LCP related and fill related). Groundwater contamination, however, shows minimal migration

either horizontally or laterally and is not moving off site to any significant extent. In addition,
groundwater at the site is non-potable as the result of naturally occurring saline conditions. Since the
groundwater is saline, alternative groundwater quality criteria (AGWQC) are relevant at the site, and site-
specific AGWQC have been developed.

Sediments and low marsh soils in South Branch Creek {an on-site, man-made tidal ditch) are
contaminated with mercury and other constituents, especially in the “upstream” areas. The
contamination decreases with distance from the manufacturing area of the site and is essentially at
background levels where South Branch Creek meets the Arthur Kill. Similar contaminated sediment
conditions are observed in the Northern Off-Site Ditch Sediments, albeit at lower concentrations than
South Branch Creek. The sediment contamination in South Branch Creek and the Northern Off-Site
Ditch do not appear to be due to ongoing sources. Biological specimens (fish and crabs) collected in
South Branch Creek contain elevated concentrations of mercury and other constituents compared with
those collected in a nearby area.

The Human Health Risk Assessment (HHRA) indicated that exposure to soil and soil vapor by future
commercial/industrial workers, site-specific workers, and construction/utility workers may result in
adverse non-cancer effects; exposure to soil by future commercial/industrial workers may also result in
adverse cancer effects. Dermal contact with groundwater by construction/ utility workers has the
potential to result in adverse non-cancer effects. Potential non-cancer hazards in soil and soil vapor
were driven by mercury; potential non-cancer hazards in groundwater were driven by furans and
manganese. No unacceptable cancer or non-cancer risks were identified for current/future trespassers
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exposed to sediment/bank soil in South Branch Creek. Hypothetical use of groundwater for potable
purposes was also evaluated to support remedial decision-making and risk management; the HHRA
indicated future potable use of groundwater by commercial/industrial workers may resutlt in adverse
cancer and non-cancer effects. :

The Baseline Ecological Risk Assessment (BERA) indicated that contaminants in South Branch Creek
sediment, primarily arsenic, barium, and mercury, have the potential to result in adverse ecological
effects to benthic macroinvertebrates and sediment-probing birds. Potential ecological risks were also
identified for terrestrial mammals (insectivores) and birds (invertivores and, to a lesser extent,
carnivores) potentially exposed to contaminants in upland soil, driven primarily by mercury and
hexachlorobenzene. However, the former facility offers limited ecological habitat for these receptors as
the majority of the Site is paved or occupied by structures.
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Section 4

This report presents the findings of a multi-phased Remedial Investigation (Rl) performed at the LCP
Chemicals, Inc. Superfund Site located in Linden, New Jersey. The initial phase (Phase |) of the Rl was
performed in 2001-2002 and was reported in the document titled, “Site Characterization Summary
Report, LCP Chemicals Superfund Site, Linden, New Jersey”, (Brown and Caidwell, August 2002). The
Phase Il RI field investigation was performed during 2006-2007 and the data was reported in the
document titled, “Phase Il Site Characterization Summary Report, LCP Chemicals Superfund Site, Linden,
New Jersey, (Brown and Caldwell, September 2007). In addition an adjunct investigation to the Rl was
performed in 2011 on the two off-site ditches, in response to EPA comments on the draft Rl Report
(Brown and Caldwell, September 2008). The Rl Report, presented herein, provides a comprehensive
presentation and analysis of the Rl data.

This RI Report represents a revision of the version that was submitted in July 2013 and was
subsequently approved by USEPA on August 12, 2013. The revisions made herein do not refiect any
changes in content from the July 2013 and have been made solely to correct minor typographical errors
and also updates to the document format.

1.1 Authority

The site was placed onto the National Priority List (NPL) in 1998. On May 13, 1999, Administrative
Order No. li CERCLA 02 99 2015 (hereinafter referred to as the Order) was entered into voluntarily by the
United States Environmental Protection Agency (USEPA) and ISP Environmental Services Inc. (ISP-ESI).
ISP-ESI is currently the only potentially responsible party, among several, that has cooperated with
USEPA to address the site. The stated purpose of the Order was to:

“(a)... conduct a remedial investigation ("RI") to determine the nature and extent of contamination and
any threat to the public health, welfare, or the environment caused by the release or threatened release
of hazardous substances, pollutants or contaminants at or from the Site; (b) to determine and evaluate
alternatives, through the conduct of a feasibility study ("FS"), to remediate said release or threatened
release of hazardous substances, poliutants, or contaminants; (c) to provide for the reimbursement to
EPA of response and oversight costs incurred by EPA with respect to the Site; and (d) to provide for
reimbursement to EPA of response costs incurred by EPA at the Site prior to the effective date of this
Consent Order.”

In accordance with the provisions of Section Vil.25.H of the Order, the RI Report is hereby submitted.
The Rl report provides an analysis of the horizontal and vertical extent of mercury and other site
constituents at the site in the various site media. The Rl field investigation and reporting were
performed by Brown and Caldwell from 2001 through 2008 under contract to and on behalf of ISP-ESI.
The scope of the initial phase of the RI field investigation was performed in accordance with the USEPA-
approved Work Plan documents described in Section 1.4.1. The technical objectives and scope of the
Phase Il Rl field investigation was performed in accordance with the USEPA-approved Work Plan
documents described in Section 1.4.2. :

Baseline Human Health Risk Assessment (BHHRA) and Baseline Ecological Risk Assessment (BERA)
have been performed in accordance with a pending amendment to the Administrative Order

[ BrowmasCaldwell }
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Amendment. The BHHRA and BERA were performed by Geosyntec Consultants Inc. under contract to
ISP-ESI and are summarized, herein. The full text of BHHRA and BERA reports are provided as
Appendices P and Q, respectively.

1.2 Site Description

The LCP Chemicals, Inc. Superfund Site (hereinafter referred to as the LCP site) is located in the Tremley
Point section of the City of Linden, Union County, New Jersey. The site is located along the western
shore of the Arthur Kill and east of the New Jersey Turnpike as shown on Figures 1-1 and 1-2. It is
accessed from the Road to Grasselli, which is reached from Linden via South Wood Avenue and Tremley
Point Road. The coordinates of the approximate center of the site are Latitude 40.60832° and
Longitude -74.21163°.

The site was formerly an industrial complex with chemical manufacturing operations. A mercury-cell,
chiorine production (chlor-alkali) facility was operated at the site from 1955, until cessation of
manufacturing operations in 1985, and included a mercury-cell chlorine process area, hydrogen gas
processing plant, and sodium hypochlorite manufacturing area, as shown on Figure 1-3. The site was
also used as a terminal for products produced at other facilities and various other industrial operations.
In addition, a variety of tenants operated on site until the site was closed in August 1994.

The area surrounding the LCP site was historically developed for heavy industrial use, much of which is
currently inactive and/or decommissioned. Primary current, active land use in the area is bulk storage
and transport of petroleum products and aggregates. -

Tidal wetlands are known to have existed historically in the area of the site. The placement of
anthropogenic fill to raise the grade for industrial development is known to have occurred starting in the
18803 along the margins of the Arthur Kill.

1.3 Site History

1.3.1 Property Ownership

The real property parcels on which the LCP Chemicals, Inc. Superfund Site is located include City of
Linden Block No. 587, Lots No. 3.01, 3.02, and 3.03. The land has a fong and complex history of
industrial use and property ownership. This ownership history has been researched by Keller &
Kirkpatrick (2008) based on a detailed evaluation and reconstruction of the areas represented by
various historic deeds that are available from public records from approximately 1909 to the present.
Information regarding various property transfers and easements is presented on a series of ma ps by
Keller & Kirkpatrick (Appendix A) and is summarized on Table 1-1. A description of the historic land
ownership and easements is described on the basis of this research and on other available information.

1.3.1.1 Historic Land Ownership

The north central portion of the LCP site had a long history of industrial ownership starting in about 1880
with the Standard Chemical Works that was purchased by the Grasselli Chemical Company in 1889.
Around 1924, the Grasselli Dyestuff Corporation, which is reported to have been a joint venture of
Grasselli Chemical and Bayer AG, was incorporated under the laws of the State of Delaware.

The Grasselli Chemical Company transferred a number of large parcels to the Grasselli Dyestuff
Company on October 20, 1928 which included, in part, the northern portion of what became the LCP
property. Parallel property transfer records indicate duPont purchased the property in 1928. The

[ BrownCaldwell ;
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property transfer record indicates this same area was transferred by Grasselli Chemical Company to E.I.
duPont de Nemours and Company (duPont) on November 30, 1928. In addition, a strip of property
extending to the Arthur Kill east of the tracks was also transferred to Grasselli Dyestuff Compa ny that
would later be used for relocation of South Branch Creek. '

Grasselli Dyestuff Corporation changed its name to General Aniline Works, Inc. on February 27, 1929.
The company then changed its name to General Aniline & Film Corporation on October 30, 1939 and
merged into American |.G. Chemical Corporation on October 31, 19391,

In 1942, the United States Justice Department seized American I.G. Chemical Corporation as a war
asset. While under government control, the General Aniline & Film Corporation completed construction
of a chlor-alkali (chlorine manufacturing) plant on the LCP site in 1955. In 1965 the U.S. Government
sold the ownership of General Aniline & Film Corporation in a public stock offering. General Aniline &
Film Corporation changed its name to GAF Corporation on April 24, 1968.

Other parcels in what became the LCP property were acquired separately. The central portion of the LCP
property located west of the railroad tracks was owned by E.|. duPont de Nemours and Company prior to
1949 and transferred to General Aniline & Film Company in 1949. The southern portion of the LCP
property located west of the railroad tracks was transferred from Central Railroad Company of New
Jersey to General Aniline & Film Company in 1958. A narrow strip of land along what is now the current
southern property line and extending to the extreme eastern tip was transferred from Central Railroad
Company of New Jersey to General Aniline & Film Company in 1967.

GAF Corporation sold the LCP Site which included the chlor-alkali facility to Linden Chlorine Products, Inc.
of Edison, New Jersey on August 24, 1972. LCP Chemicals and Plastics, Inc. conveyed its property to
LCP Chemicals-New Jersey, Inc. on December 14, 1979. At some point, the company became known as
LCP Chemicals, Inc., a division of the Hanlin Group, Inc.

1.3.1.2 Easements

Numerous easements have been established at the LCP site. These easements include various rights of
way for physical access by road and rail to the LCP site, use of utility poles and other utilities, use of the
flume and outfall ditch for wastewater drainage, easements for numerous underground and overhead
utility lines not specifically related to the LCP site including a historic sa nitary sewer trunk line; gas and
petroleum transmission lines; water lines; electric lines, access to leaseholds within the LCP site
property; and access to other neighboring properties. These easements are listed on Table 1-1.

1.3.1.3 Site Operation

GAF began the chlorine operation at the LCP site in 1955. By 1956, the core of the buildings required
for the chlorine productions were present, including Buildings 220 and 230. GAF had stopped operation
of the chlor-alkali manufacturing facility in 1971. Linden Chiorine Products, Inc., which was founded in -
1972, purchased the site from GAF and subsequently resumed operation of the plant. Another mercury
cell building (Building 240) and other site buildings were added by LCP in the early 1970s.

As of 1975, Linden Chlorine Products, Inc. reported that it owned no other manufacturing facilities and
that only three products were produced - chlorine, sodium hydroxide, and hydrogen. By the early
1980’s, the company had acquired additional chlor-alkali ma nufacturing facilities, including sites in
Syracuse, New York, Moundsville, West Virginia, and Brunswick, Georgia.

11he merger into American |.G. Chemical Corporation in 1939 is reported in the deed research by Keller & Kirkpatrick. Other
records suggest that ownership by American L.G. Chemical Corporation may have occurred in approximately 1928 or 1929.
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Portions of the LCP site were leased to other companies for the operation of other related manufacturing
operations at the site. In 1957, part of the property to the west, was leased to Union Carbide
Corporation (UCC) to be used as a hydrogen plant utilizing the by-products of the chlorine plant and is
known as the Linden Division hydrogen plant. UCC operated its plant through 1990. Kuehne Chemicals,
Inc. leased the northern portion of the property in 1972 and opened a sodium hypochlorite
manufacturing plant, which also distributed and sold chlorine.

The ownership of the Linden Chlorine Products, Inc. facility became LCP Chemicals-New Jersey, Inc., a
subsidiary of Linden Chemicals & Plastics, Inc. The chlor-alkali manufacturing operations had ceased by
1985 and the facility was used as a terminal for products produced at other locations.

Hanlin Group, Inc., d.b.a. LCP, filed a petition under Chapter 11 of the bankruptcy code in 1991 and
liquidated all of its assets before April 1994 using the proceeds to pay creditors including the USEPA.
The Linden, New Jersey property was abandoned by Hanlin Group pursuant to an order of the
Bankruptcy court and ownership reverted back from the bankruptcy estate. Title to the property is
currently is listed as LCP-Chemicals New Jersey, a d.b.a. name for Hanlin. Hanlin was formerly
incorporated in New Jersey but is now a defunct corporate entity.

In August 1994, the EPA conducted a site visit and confirmed that the chlorine process buildings were
decommissioned, the facility was no longer functional and that the site was vacated by LCP employees.
Active Water Jet Inc., a pipe cleaning company, who was a tenant at the site since about the early 1990s,
remained onsite until 2000. The facility has remained abandoned ever since. :

1.3.2 Operations and Development

The text in this section has been adapted from the document titled “Work Pian, Remedial Investigation
and Feasibility Study” (URS, October 6, 2000) and updated with information that has been obtained
from other available sources. Much of the historic information presented, herein, is compiled from
documents dating back to 1975 and earlier. Within these documents there are some contradictions
concerning the past operations of the site. This problem is compounded by the fact that much of LCP
Chemicals, Inc.’s records were lost or destroyed sometime in the 1980s (Eder, September 1993).

At the time of LCP Chemicals, inc.’s mercury cell chlorine production, there were three main operating
centers at the site; the mercury cell chlorine process area, the hydrogen gas processing piant, and the
sodium hypochlorite manufacturing area. Materials needed for processing were shipped in by barge,
rail, or by truck. Storage and distribution of chlorine and its related products (including methylene
chloride and potassium hydroxide) occurred on this site th roughout its history. The manufacturing
operations were subject to periodic shutdowns due to cha nges in market demands for chlorine
production. The processes by which the chlorine and its by-products were created are described in the
section below. ’ :

1.3.2.1 Mercury Celi Chlorine Process Area

The mercury cell was an industrial system that split common salt molecules (NaCl) to produce chlorine
gas. Atypical mercury cell process used electrolysis to split the salt solution. An electric current was
passed through the salt solution (brine) between a graphite anode and a mercury cathode (Figure 1-4) to
produce chlorine gas and sodium. The sodium dissolved into the mercury and the sodium-mercury
mixture was made to react with water to produce sodium hydroxide and hydrogen gas. All of the material
from this process, including the spent brine, hydrogen gas and sodium hydroxide, contained residual

~ amounts of mercury. The mercury was separated from the resulting chlorine and hydrogen gas and

sodium hydroxide which were packaged for sale for additional processing and/or for distribution.

| BrownsoCaldwell ;
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The raw materials used in the chlorine production process were salt, water, mercury, and electric power.
Documentation of LCP Chemicals, Inc.’s procedure for the handling and storage of chemicals is not
available. Rock salt or evaporated sait, which was utilized later, was transported to the site by rail. It
was stored in salt silos located by Building 233 (Figure 1-3) and fed to the adjacent saturators to create
brine. The brine was treated and filtered in a brine treatment tank in Building 233. To treat the brine,
sodium hydroxide, sodium carbonate, and barium chloride were added to precipitate impurities in the
solution, such as calcium carbonate, sulfates, and hydroxides. The residual material is known as brine
purification mud or “brine sludge”. In the mid 1960s, a surface impoundment, the brine sludge lagoon,
was constructed and used to dispose the brine sludge and process wastewater. The sludge was mixed
with brine and the resulting slurry was pumped to the brine sludge lagoon through overhead pipes. The
supernatant, or liquid content of the brine sludge lagoon, was pumped back to the brine purification tank
for recycling and for redistribution either to the mercury cells or for the slurry usage. Documentation of
the disposal practices for the brine sludge before the construction of the siudge lagoon is not available.

After pre-treatment of the brine, it was piped to the mercury cells in Building 230 and Building 240 to
produce gaseous chlorine and a mercury sodium mixture through electrolysis. Once the chlorine was
cooled, dried (i.e., water vapor removal) with sulfuric acid, and liquefied in Building 233, it was stored in
100 ton vessels. The used brine was recycled to the treatment tank in Building 233 for re saturation
and to repeat the process.

The mercury-sodium mixture was then piped to denuders, or strippers, where it was hydrolyzed to form
elemental mercury, a sodium hydroxide solution and gaseous hydrogen. The recovered mercury was
returned to the mercury cells. The sodium-hydroxide solution was filtered and stored in above ground
storage tanks at the northeast corner of the facility. The hydrogen gas was also'filtered by way of a
commercial “Purasiv” unit south of Building 231. From there it was piped to the hydrogen facility where
it was packaged and distributed by Union Carbide (Linde Division). Occasionally, the hydrogen gas was
mixed with water and chlorine to form hydrochloric acid in both gaseous and liquid form. The

“hydrochloric acid was then stored in tanks near Building 231. In 1985, LCP Chemicals stopped the

mercury cell process, thus brine sludge production was also stopped.

Between 1985 and 1994, the site was used as a transfer terminal for products made at other Hanlin
Group Facilities. The Hanlin products were shipped to the site via rail or truck and stored in above
ground storage tanks. From there they were repackaged and distributed. The products were potassium
hydroxide, sodium hydroxide, hydrochloric acid and methylene chioride. Aerial photographs of the facility
during full operation in 1966-67 (Building 240 not constructed yet) and shortly after shut down of the
mercury cell process are shown on Figures 1-5 and 1-6, respectively.

1.3.2.2 Linde Division Hydrogen Plant

The hydrogen plant was operated by the Linde Division unit of Union Carbide Corporation (Linde) which
occupied a 2.1-acre leasehold on the western portion of the site (Figure 1-3) interconnected to the
mercury cell process area. The Linde Division hydrogen plant started operation in 1957 and ceased
operation in 1990. Hydrogen was supplied from the mercury cells to the plant via overhead pipes. The
gas was purified by UCC to remove additional residual mercury (reportedly, at least five pounds of
mercury was removed from the gas stream by Linde daily), stored, compressed, and shipped by trailer.
Union Carbide, in their 104(e) response claims that one disposal method for the Linde waste mercury
was to give it to employees for resale. In 1980, the hydrogen plant stopped using the hydrogen from the
chlorine plant, and began to package liquid cryogenic hydrogen that was shipped in from outside
sources.

In 1988, in preparation for a new tenant, UCC had the building interior and the hydrogen compressors
decontaminated for mercury (1T, April 22, 1988). IT reportedly recovered 30 pounds of free mercury
from one compressor and its associated piping.

LBrownmoC;aﬁdweu §
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In May 1990, the Linde Division plant ceased operations after the UCC lease with LCP expired. This
triggered the NJDEP’s Environmental Cleanup Responsibility Act (ECRA, now known as ISRA). Due to
several areas of concern unrelated to the chlorine manufacturing process (i.e., former underground
storage tanks, sumps, septic tanks, etc.), ISRA required that a soil and groundwater investigation be
conducted within the boundaries of the site. The required investigation and its cleanup took place in the
early 1990s. The NJDEP granted a No Further Action (NFA) declaration for the hydrogen facility on

June 20, 1995 for soils only. To our knowledge, Praxair (successor to UCC) has had engineering controls
on the leasehoid.

The Linde Division facility was last used in October 1994 by Liquid Carbonic Corporation. Liquid
Carbonic Corporation was later purchased by Praxair, Inc. Liquid Carbonic rented the Linde Division site
from LCP Chemicals, Inc., and used it for office space and as a parking area for truck trailers.

1.3.2.3 Hypochlorite Facility

Kuehne Chemical, Inc., leased Lot Nos. 3.02, 3.03 and the northern part of Lot 3.01 from LCP
Chemicals, Inc. and started a sodium hypochlorite manufacturing process. The processing area was
located to the north of Building 220 and between Avenue C and D and consisted of above ground
storage tanks, loading areas and support buildings (Figure 1-3). The manufacturing plant received its
raw materials, chlorine and sodium hydroxide, from the LCP chlorine plant via overhead pipes. The raw
material were utilized by Kuehne to produce sodium hypochlorite (bleach). Chlorine, sodium hydroxide,
hydrochloric acid, and sodium hypochlorite were also stored and distributed by Kuehne. Kuehne
Chemical Inc. had vacated the site by February 1981. It is likely Kuehne mercury waste was disposed of
along with the LCP mercury waste.

1.3.2.4 Other Operators

Conrail (successor to Central Railroad of New Jersey) constructéd and operated a railroad line and
railroad yard across the property as described in Section 2.1.1 and as shown on Figure 2-8.

Active Water Jet operated a pipe and tank washing operation on the property from 1990 until 2000.
Active Water Jet cleaned, with water blasting, contaminated tanks, filters, pipes, condensers and similar
items. Its offices were located in building 220.

Caleb Brett leased a portion of the property from 1988 to 1995; they are known to have stored
petroleum crude oil, No. 6 fuel oil, kerosene, asphalt products, pot ash, caustic soda, alcohol, and
ketones at the site.

Microcell Technologies Ieésed building 231 from 1987 until 2000 and operated a pilot plant that
produced small glass spheres.

1.4 RI Site investigation

The work plan documents and the technical objectives for each of the Rl field investigations are
described below.

1.4.4 PhaselRI

Phase | Rl Work Plan Documents

The Phase | Rl was performed during 2001 and 2002 in accordance with the following USEPA-approved
documents:

1. “Work Plan, Remedial Investigation and Feasibility Study” (URS, October 6, 2000).

2. *“Final Sampling and Analysis Plan, Field Operations Plan, Part |, Draft Sampling and Analysis Plan”
(URS, April 12, 2001), hereinafter referred to as the FOP.

[ BrownssCaldwell ;
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3. “Quality Assurance Project Plan, Fiéld Operations Plan, Part il, Draft Sampling and Analysis Plan”
(URS, February 12, 2001), hereinafter referred to as the QAPP.

4. *“Addendum No. 1, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Cased Deep
Borings,” (Brown and Caldwell, October 12, 2001).

5. “Addendum No. 2, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Subsurface
Utility Clearance,” (Brown and Caldwell, November, 2001).

6. “Addendum No. 3, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Sampling
Beneath Buildings 230 and 240" {Brown and Caldwell, March 2002).

Agency approval of these Phase | Rl Work Plan documents was provided in letters from USEPA in 2001
and 2002.

Phase | Rl Objectives
The objectives of the Phase | Rl were stated in Section 2 of the “Final Sampling and Analysis Plan, Field
Operations Plan, Part |, Draft Sampling and Analysis Plan” (URS, April 12, 2001):

« Determine the nature and extent of contamination in the soil, groundwater, surface water, and
sediment.

-  Evaluate stratigraphy on a site-wide basis - confirm the distribution of the Tidal Marsh Deposit and
evaluate its effectiveness as a confining layer.

- Define the hydrogeology on a site-wide basis - confirm groundwater gradients, flow directiohs, and
aquifer properties (e.g., hydraulic conductivity, transmissivity, etc.) to predict the direction and flow
rate of groundwater contaminant migration.

= Evaluate tidal effects on groundwater and groundwater flow direction.

- Evaluate the potential ecological resources of, and impabts to, South Branch Creek.

- Characterize-anthropogenic fill at the site.

«  Develop a conceptual site model.

«  Determine risks posed to human health and environment.

The results of the Phase | Rl field investigation were presented in the document titled, “Site

Characterization Summary Report (SCSR), LCP Chemicals Superfund Site, Linden, New Jersey”, (Brown
and Caldwell, August 2002).

1.4.2 PhaseliRI

Phase Il Rl Work Plan Documents

The Phase Il Rl was performed from August 2006 through June 2007 in accordance with the following

14 USEPA-approved documents:

1. “Work Plan, Remedial Investigation and Feasibility Study” (URS, October 6, 2000).

2. “Final Sampling and Analysis Plan, Field Operations Plan, Part |, Draft Sampling and Analysis Plan”
(URS, April 12, 2001), hereinafter referred to as the FOP.

3. “Quality Assurance Project Plan, Field Operations Plan, Part I, Draft Sampling and Analysis Plan”
(URS, February 12, 2001), hereinafter referred to as the QAPP.

4. *“Addendum No. 1 (Soil and Groundwater) Work Plan: Phase Il Remedial Investigation, LCP
Chemicals, Inc. Superfund Site”, (Brown and Caldwell, July 2004, Revised April 2006, Revised
October 2006).

[ Brown s Caldwell
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5.

10.

11.

12.

13.

14.

“Addendum No. 2 {South Branch Creek & Ecological Issues) Work Plan: Phase Il Remedial
Investigation, LCP Chemicals, Inc. Superfund Site”, (Brown and Caldwell, July 2004, Revised August
20086, Revised October 2006).

“Addendum No. 1, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Cased Deep
Borings,” (Brown and Caldwell, October 12, 2001).

. “Addendum No. 2, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Subsurface

Utility Clearance,” (Brown and Caldwell, November, 2001).

“Addendum No. 3, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Sampling
Beneath Buildings 230 and 240" (Brown and Caldwell, March 2002).

“Addendum No. 4, Field Operations Plan, LCP Chemicals, Inc. Superfund Site (Bedrock Monitoring
Wells, Soil Vapor Testing, Groundwater Sampling)”, (Brown and Caldwell, April 2006, Revised
October 2006).

“Addendum No. 5, Field Operations Plan for the LCP Chemicals, Inc. Superfund Site, Ecological
Sampling”, (Brown and Caldwell, August 2006, Revised October 2006).

“QAPP Addendum for South Branch Creek Sampling,” (Brown and Caldwell, August 2006, Revised
October 2006).

“Supplemental Work Plan: Sediment Toxicity Testing (South Branch Creek), Phase Il Remedial
Investigation LCP Chemicals, Inc. Superfund Site,” (Brown and Caldwell, September 2006, Revised
October 2006). _ .
“Interim Ecological Risk Assessment Problem Formulation,” (Brown and Caldwell, Revised October
20086).

“Health and Safety Plan For Phase Il Remedial Investigation at the LCP Chemicals, Inc. Superfund
Site,” (Brown and Caldwell, September 2006).

Agency approval of these Phase Il Rl Work Plan documents was provided in the following:

Letter from Ms. Carole Petersen of USEPA dated September 13, 2006 referenced: “Conditional
Approvals for Addendum No. 2 (South Branch Creek and Ecological Issues) Work Plan: Phase li
Remedial Investigation, LCP Chemicals, Inc. Superfund Site (Revised July 2006); and Addendum
No. 5 Field Operations Plan LCP Chemicals, Inc. Superfund Site (Ecological Sampling) (August
20086).”

Letter from Ms. Carole Petersen of USEPA dated October 5, 2006 referenced: “Conditional Approvals
for Addendum No. 1 (Soil and Groundwater) Work Plan: Phase 1l Remedial Investigation, LCP
Chemicals, Inc. Superfund Site (April 2006) and Addendum No. 4 Field Operations Plan, LCP
Chemicals Inc. Superfund Site (Bedrock Monitoring Wells, Soil Vapor Testmg, Groundwater
Sampling) (April 2006).”

Submittal of revised Phase Il Work Plan documents to USEPA by October 13, 2006 in accordance
with the conditions set forth in the conditional approval letters.

Phase I RI Objectives

The Phase It Rl Work Plan included an approach and methodology to address the following technical
objectives:

Additional delineation of surficial and shallow soils in the western area of the site through the
installation and testing of soil from a number of borings.

Characterization of deep soils through the installation and testing of a number of borings to
determine the vertical extent of contamination identified in the shallow soils.

Characterization of soil quality within the glacial till beneath Building Nos. 230 and 240.

{ Bmwnm@a&dtm@l@
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Determination of the presence of methyl mercury in soil from a number of shallow and deep soil

samples obtained in various areas of the site. _

Determination of the specific form of mercury in a number of surficial soil samples including
mercuric (Hg+2), mercurous (Hg2+2), and methyl (CH3Hg+).

Characterization of surficial soil quality near storage tanks remaining at the site that may have had
potential releases to the environment.

Determination of groundwater quality in the bedrock water-bearing zone.

Additional characterization of groundwater quality in the overburden water-bearing zone through the
collection of a second complete round of monitoring well samples, including the use of “uitra-clean”
sample collection and handling techniques for mercury.

Determination of the groundwater flow characteristics in the bedrock water-bearing zone.
Additional characterization of groundwater flow conditions in the overburden water-bearing zone.

Determination of the in-place hydraulic conductivity of the unconsolidated and consolidated geologic
material screened by the newly instalied monitoring wells.

Determination of the presence of methyl mercury in groundwater from a number of overburden and
bedrock groundwater samples obtained in various areas of the site.

Characterization of soil vapor to address the potential vapor intrusion pathway to future building
structures at the site. '

Current wetland delineation and jurisdictional determination.

Additional delineation of selected constituents in sediment and surface water in South Branch Creek
as well as in the confluence area of South Branch Creek and Arthur Kill to address ecological
concerns, ,

Evaluation of the bioavailability of mercury in the surface water and sediment within South Branch
Creek. This includes a determination of the ratio of methyi mercury to total mercury.

Determination of the influence of mercury speciation and sediment chemistry on bioavailability to
aquatic organisms.

Utilization of a Reference Channel for the purpose of differentiating certain chemical constituents
with respect to the background conditions when performing environmental characterization and

analysis.2

Estimation of biota sediment accumulation factors (BSAFs) from sediment to crabs and fish.

Collection of site-specific information to support the Baseline Ecological Risk Assessment, including
a biologic habitat assessment and the collection of tissue residue in selected aqguatic biota in South

_ Branch Creek and the confluence area of South Branch Creek and Arthur Kill.

Evaluation of sediment toxicity.

1.4.3 Off-Site Ditch Investigation

Off-Site Dltch Worlk Plan Documents

The off-site ditch investigation phase of the Rl was performed from July 22,2011 to July 28, 2011 in
accordance with the following two USEPA-approved documents:

2 The Phase Il RIWP documents, dated October 20086, included tasks for the selection and collection of samples from a
reference stream. An e-mail message dated August 18, 2006 from Mr. Jon Gorin of USEPA to ISP-ESI that stated “ . . . after
consulting with BTAG, we've determined that there is no need for a reference stream right now.” The approved documents
included identification and sampling of a reference stream. This work was therefore conducted in accordance with the
approved documents without oversight by USEPA.
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»  “Revised Scope of Work - Characterization of Off-Site Ditches, LCP, Chemicals Inc. Superfund Site”,
(Brown and Caldwell, May 14, 2010).

«  “Quality Assurance Project Plan, LCP Chemicals, Inc. Superfund Site, Linden, New Jersey”, (Brown
and Caldwell, May 2010).

Off-Skte Ditch Work Plan Objectives

The Off-Site Ditch Scope of Work included an approach and methodology to address the following
technical objectives:

» To characterize the extent to which the Northern and Southern Off-Site ditches are tidally influenced.

»  To characterize the extent to which the Northern and Southern Off-Site ditches may be impacted by
site-related constituents.

1.5 Report Organization

The data presented in this Rl Report includes the Phase | and Il Rl data and is intended to characterize
current site conditions for each medium that was investigated. The environmental database
(Appendix F) contains the complete laboratory analytical data from both the Phase | and Phase |l R field

investigations.

The RI Report is organized as follows:

»  Section 1 Introduction

- Section 2 Site Setting

= Section 3 RI Field Investigation Methods and Procedures
o Section 4 Data Management

- Section 5 Physical Characteristics

- Section 6 Nature and Extent of Contamination
« Section 7 Contaminant Fate-and-Transport

« Section 8 Baseline Risk Assessment Summary

- Section 9 Recommendations

«  Section 10 References

Appendices to the RI Report are as follows:

« Appendix A Property Transfers

o Appendix B Field Operations Plan

« Appendix C Well Construction and Soil Boring Logs
» AppendixD Hydrogeologic Data

« Appendix E Wetland Delineation

o Appendix F Habitat Assessment Report

= AppendixG Representative Photographic Logs

« AppendixH Analytical Lab Deliverables (DVD)

« Appendix| Data Usability Reports

» AppendixJ Tabular Summary of Analytical Data
» Appendix K Environmental Database (CD-ROM)
= AppendixL Sediment Toxicity Testing Report

[ BrownasCaldiell ;
1-10

P:\LCP\137005(Final_RI_Report)\Final_RIR_Document\RIRO7 1513(rem_inv_rpt).docx
R2~-0007017



Section 1 Remedial Investigation Report

» Appendix M Regional Studies

- Appendix N NJDEP Technical Regulations Checklist
o Appendix O Human Health Risk Assessment

- Appendix P Ecological Risk Assessment
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Section 2

The LCP Chemicals Inc. Superfund Site (LCP site) is located in the Tremley Point section of the City of
Linden, Union County, New Jersey as shown on Figure 1-1. The site is located along the western shore of
the Arthur Kill and east of the New Jersey Turnpike. It is accessed from the Road to Grasselli which is
reached from Linden via South Wood Avenue and Tremley Point Road. The coordinates of the center of
the site are Latitude 40.60832° and Longitude -74.21163°,

The LCP site property includes Block 587, Lots 3.01, 3.02, and 3.03. The area of these three lots totals
approximately 26 acres. The shape of the propenty is highly irregular with a maximum east-west
dimension of approximately 2,500 feet and a maximum north-south dimension of 1,600 feet

(Figure 1-3).

The site is bisected by an inactive railroad spur running north and south that is located on an easement
and is operated by the Consolidated Rail Corporation (Conrail). The LCP chlor alkali manufacturing
facility was formerly housed in a group of buildings located immediately west of the railroad tracks. The
mercury cell buildings (No. 230 and 240) and the liquefaction building (No. 231) are shown on

Figure 1-3.

The current alignment of a man-made ditch, known as South Branch Creek, is located east of the
railroad tracks along a narrow portion of the property that connects to the Arthur Kill. Occupying most of
the remaining portion of the property east of the railroad tracks is a closed RCRA unit, a cooling tower,
and the pad for a former sludge roaster. The closed RCRA unit is currently maintained by ISP-ESI.

West of the railroad tracks there are numerous buildings and tanks associated with the LCP Chemicals

.Inc. facility and its tenants. Several of the buildings also exist on the property that were part of

associated processes leased and operated by other companies, including the Linde hydrogen plant
predominantly on the western portion of the property, and the Kuehne Chemicals sodium hypochlorite
and chlorine packaging facility. Other notable site features on the western portion of the site include an
electrical transformer and rectifier yards and an on-site railroad yard. Additionally, engineering and
institutional controls consisting of a 0.7 acre asphalt cap and deed restriction were placed on the
western portion of the property by former tenant Linde in 1994 pursuant to the New Jersey
Environmental Responsibility Act (ECRA) Site No. 90367. This engineering control installed by Linde, the
cap, has not been inspected or maintained by Linde or its successors, including Praxair to the knowledge
of ISP-ESI, at any time after installation in 1994. The cap is currently in disrepair with major cracks and
trees growing out of it. NJDEP, EPA and Praxair have been notified of this situation on several occasions.

The LCP site started chlor-alkali manufacturing operation in 1955 and the core of the manufacturing
buildings were present by 1956. Cell Building 240 was added in 1972. Manufacturing of chiorine
ceased at the facility by August 1985 and site operation by LCP ended by August 1994; several tenant
operators remained until 2001. Additional information regarding the site history, including site operation
and development is presented in Section 1.3.

The southern LCP property is adjacent to a pair of parallel railroad tracks operated by Conrail, and
further south by two parallel drainage channels hereinafter referred to as the Northern and Southern
Off-Site Ditches. The two ditches run parallel with the southern LCP property line, and are not apparently
associated with development on the LCP site.

Bf@wanaﬂdwe@
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2.1 Land Use and Zoning

The area surrounding the LCP site historically was developed for heavy industrial use, much of which is
currently inactive. A map depicting land use as of 2002 is presented in Figure 2-1. The map was
developed based on GIS datalayers obtained from the New Jersey Department of Environmental
Protection (NJDEP).

The current primary active land use in the area is bulk storage and transport of petroleum products and
aggregates. The transport of these materials occurs by ship and barge using dockage along the Arthur
Kill as well as by rail, truck, and pipeline. Other active facilities in the area include a municipal
wastewater treatment plant, trucking and warehousing, and truck repair. An active, major rail freight line
runs parallel to the eastern side of the New Jersey Turnpike, west of the site. A number of large
chemical manufacturing facilities formerly operated within one mile of the site, most of which are
currently inactive and in various stages of demolition and site remediation.

The industrial properties located immediately adjacent to the LCP site include:

«  NuStar Energy Linden Terminal located north and south of South Branch Creek to the east bf the
inactive Convrail railroad spur.

o The former GAF site manufacturing facility to the north.
»  Citgo Petroleum Corp, Linden Transload Terminal located to the south and southwest.

o Linden-Roselle Sewerage Authority (LRSA) sludge barge dock located southeast of the site along the
Arthur Kill.

Various undeveloped areas are located within one mile of the site, many of which are either vacant
former chemical manufacturing plants or tidal wetlands. The former manufacturing areas are depicted
on the Land Use map (Figure 2-1) either as “Industrial”, “Undeveloped/Barren/Field”, and/or
“Scrubland”. Areas of tidal wetlands, some of which are partially filled, are located along the Rahway
River to the south and Piles Creek to the north. Pralls Island is located northeast of the site and across
the Arthur Kill in Richmond County, New York and is a wildlife sanctuary consisting of dredge spoi fill
placed over former tidal wetlands. The City of New York, Department of Sanitation Fresh Kills Landfill, is
located approximately three miles south of the site.

Most of the currently or formerly developed land in the vicinity is located on what has been mapped by
the New Jersey Geologic Survey (2005) as “Historic Fill” in accordance with N.J.S.A. 58:10B-1 et seq
Additional information regarding anthropogenic fill is presented in Section 1.3.2.

The only area of residential development within one mile of the site is the Tremley section of Linden
which is located west.of the New Jersey Turnpike approximately 3,850 feet (% mile) from the nearest
(western) edge of the LCP site.

2.1.1 Anthropogenic Fill

The entire area of the LCP site and most of the area surrounding the site formerly consisted of tidal
wetlands, as depicted on historic topographic maps in Figures 2-2 through 2-4. It was necessary to raise
the grade prior to the historic development of these areas for industrial and other uses. This was
accomplished through the placement of non-indigenous materials, that is, materials not originally native
to the tidal wetlands, including soil, ash, dredge spoil, demolition debris, and other materials. This
material is referred in this report as “anthropogenic fill”, namely, fill material that has been placed by
humans. The placement of fill in the Tremiey Point area allowed for the industrial development of the
peninsula.
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Historic Placement of Anthropogenic Fill

The presence of anthropogenic fill at the site has been verified by evaluation of soils encountered as
part of the extensive soil boring program, which was completed as part of Phase | and Il of the R, as well
as prior subsurface investigations conducted by others. This observation has been independently
confirmed through an evaluation of the historic placement of anthropogenic fill identified on available
historic maps and aerial photographs. Briefly, these sources (Figures 2-5 through 2-17) reveal that the
entire area, formerly occupied by tidal marsh, was progressively filled. A chronologic description of the
placement of anthropogenic fill is described below.

Historic topographic mapping from 1898 (Figure 2-2) reveals that the entire LCP site was formerly
occupied by tidal wetlands that were contiguous with the Arthur Kill. in fact, the only nearby area that
was not wetland is the slightly elevated land along Tremley Point Road.

Early industrial development occurred immediately along the margin of the Arthur Kill with the
construction and operation of the Standard Chemical Works and later the Grasselli Chemical Company.
This presence of the Grasselli Chemical Company is evident on the 1898 topographic map (Figure 2-2).

Aerial photography as of May 8, 1929 (Figures 2-5 and 2-6), reveal what appeared to be extensive filling
in the Grasselli East Works area (east of railroad tracks). This land was owned immediately prior to this
time by the Grasselli Chemical Company and was later acquired by duPont, with a narrow strip owned by
Grasselli-Dyestuff Company. The fill was aiso identified as far south as South Branch Creek, evident by
the apparent steep banks on either side of the creek located north of the LCP property (Figure 2-5). The
area west of the tracks had apparently not yet been filled. -

Available aerial photography from April 28, 1940 reveals extensive areas of filling located on what was
likely the duPont property at the time located east of tracks (Figure 2-8). These areas include north and
south sides of South Branch Creek between the confluence with Arthur Kill and the eastern-most railroad
track, a triangular area immediately south of South Branch Creek and immediately east of the western
railroad tracks, and the large area located north of South Branch Creek. Other areas may be filled,
including the entire area of the future LCP property east of the tracks, although this is not completely
clear from the photograph.

By 1940 the south-western portion of the future LCP pfoperty between the railroad tracks was filled in
preparation for the construction of a railroad yard (Figure 2-8). This railroad yard was on property that -
was owned at the time by the Central Railroad Company of New Jersey (Figure 2-11).

An irregular area is evident on the 1940 photograph (Figure 2-8) that appears to have been filled. This
possible fill area was located on property owned by duPont that was located immediately north of
railroad track, contiguous with South Branch Creek. The area immediately north of South Branch Creek
is apparently not filled, as well as the far southeast corner of the future LCP property (west of the tracks).

By July 1947 (Figure 2-10), aerial photographs reveal that the northern portion of the propenty is covered
with raw material piles on property owned by General Aniline & Film Corporation. These material piles
and decommissioned process equipment storage vard are located in an area that has obviously been
filled. South Branch Creek has now been re-routed to a position further south.

The old alignment of South Branch Creek is evident in the photographs from 1951 in which it and the
area surrounding it are in the process of being filled (Figures 2-11 and 2-12). This is located on land that
had been acquired by General Aniline & Film Corporation from duPont just shortly before in 1949. The
northwestern most corner of the LCP property is partially filled along what appears to be a road leading
to the western portion of the GAF facility. A strip of empty land immediately to the south is appa rently
not yet filled.

[ Brown woCatdwell ;
2-3

P:\LCP\137005(Final_RI_Report)\Final_RIR_Document\RIRO7 1561 3(rem_inv_rpt).docx

R2-0007021



o

®

Section 2 Remedial Investigation Report

As of July 17, 1952, aerial photography indicates that the northern portion of the property remains
covered with raw material piles and a process equipment storage yard in an area that has obviously
been filled. South Branch Creek has now been re-routed to a position further south. The old alignment
of South Branch Creek is still evident in the photograph in which it and the area surrounding it have been
filled. The new (southern) alignment of South Branch Creek is evident. The entire western portion of the
LCP property has now been filled. The most recent area of filling is partially covered with rows of
equipment (Figure 2-12). In a photograph dated May 16, 1954 (Figure 2-13), the entlre site east of the
tracks appears to have been filled. .

In summary, most filling of the LCP property was performed over a long time span likely starting around
1885. Much of the filling occurred by various owners prior to the development of the site for chlor alkali

production. Most, but not all of the property, appears to have been filled by 1949.

2.1.2 Regional Industrial Ristory

A brief description of some of the major industrial occupants of the Tremley Point area is presented
below. Information contained herein was obtained from NJDEP files, the attached title search summary,
or was provided by the property owner. ISP-ES| has not conducted an independent investigation of any
of these properties or their operations. The historic regional fand use circa 1940 is presented in

Figure 2-3.

Former GAF Chemicals Manufacturing Facility

The former GAF Chemicals manufacturing facility, now referred as the GAF site, was first utilized for
chemical manufacturing in approximately 1919. Under the various ownerships, chemical products were
manufactured at the GAF site from approximately 1919 until closure of the plant in April 1991. Products
manufactured at the GAF site primarily consisted of dyestuffs and surfactants, but also included
ethylene oxide, tetrahydrofuran and herbicides. The plant ownership and various corporate entities are
described in Section 1.3.1. The current owner of the site is Linden Property Holdings LLC.

The GAF site has been remediated. The site remediation conducted to-date has included demolition of
site structures, capping, grading and drainage improvements, construction of a shallow groundwater
barrier and groundwater collection system, installation of bedrock groundwater extraction wells, LNAPL
collection and the construction and operation of a groundwater conveyance and treatment system. NFA
letters have been received for site-wide soils and groundwater from the NJDEP. Remedial Action Permits
for Groundwater (Permit ID RAP110002) and Soil (Permit ID RAP110001) became effective at the GAF
Site on February 22, 2012.

The environmental conditions at the GAF site were documented in a comprehensive Remedial
Investigation Report (Eckenfelder, 1991). Raw materials and associated bi-products from the former
GAF operations are reported to have included arsenious acid catalysts, arsenic acid, arsenic mercuric
sulfate, and mercury oxide catalysts among numerous other organic and inorganic constituents. The
predominant organic constituents in soils and groundwater include various VOCs and SVOCs, including
chlorobenzene, benzene, 1,2-dichlorobenzene, 1,4-dichlorobenzene, naphthalene, 4-chloroaniline, and
phenol. The most prominent inorganics in soils and groundwater were mercury, chromium, and arsenic.
These constituents are widely distributed across the entire Site with the highest levels observed in the
“Old Landfill” and in the former production area. In fact, dissolved mercury concentrations range as high
as 2,520 pg/L in the bedrock water-bearing zone.

A groundwater barrier wall formed of sealed-joint, steel sheet piling (Waterloo Barrier) was installed to
provide hydraulic containment of shallow groundwater, and to limit the potential for contaminated soil
particle migration from the site. The groundwater barrier wall spans a length of approximately
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8,623 feet and surrounds an area of approximately 104 acres. Its alignment encompasses the former
main plant site of the GAF site (Figure 2-18). The wall penetrates miscellaneous fill materials and is
keyed into the underlying organic silt and clay aquitard and/or the glacial till formation.

A shallow groundwater collection system is installed just inside the barrier wall to intercept and control
potentially contaminated shallow groundwater and percolations above the aquitard and direct these
waters to the on-site wastewater treatment plant. This shallow groundwater collection system, in
conjunction with the barrier wall, controls the interior shaliow groundwater elevation, such that
intragradient conditions (i.e., hydraulic head on the inside of the barrier wall is below that on the outside)
prevail along the length of the barrier wall, thus containing shallow groundwater within the limits of the
barrier wall and controlling the lateral migration of groundwater from the GAF site. This system consists
of a coliection drain situated essentially parallel to and a short distance inside the barrier wall alignment.
The drain includes a 15-inch diameter high density polyethylene perforated pipe surrounded by drainage
stone, which is wrapped in a geotextile blanket. A series of 26 precast concrete manholes serve as
inspection and maintenance points along the length of the drain. Collected waters within this system are
directed to two pumping stations, each consisting of an above-grade pump house situated over a precast
concrete collection sump. Each pump station is equipped with a primary and backup pump, liquid level
sensors and controls to operate the pumps and maintain groundwater at the desired elevation. Water
discharged from each pump station is conveyed to the WWTP.

A bedrock groundwater extraction system provides areal hydraulic capture of the GAF site. Primary
hydraulic capture of the majority of the site is provided by two wells located on the eastern edge of the
site, DEW-2 and DEW-4A (Figure 2-18) with well screen intervals of 45 to 65 ft bgs and 45 to 55 ft bgs,
respectively. Extraction wells DEW-2 and DEW-4A are operated in a continuous pumping mode at

18-20 gpm each, and have been operational on a nearly continuous basis since 2002. Additional, minor
hydraulic capture of the northern edge of the GAF site has been achieved by two extraction wells, EW-2,
and DEW-2, that became operational in early 2010, at pumping rates of approximately 1 to 2 gpm each.
Water from the bedrock extraction system is conveyed to the on-site waste water treatment facility.

NOPCO

A NOPCO Chemical Company (“NOPCO") chemical manufacturing site was located immediately south of
the LCP site on land now occupied by NuStar Energy. The NOPCO facility is observed on a 1966 aerial
photograph (Figure 2-16). NOPCO constructed a toluene diisocyanate manufacturing plant on the site in
the early 1960s with an initial design capacity of 10 million pounds per year. Raw materials used in the
production of toluene diisocyanate include phosgene, chlorobenzene, and dichlorobenzenes, among
others. Toluene diisocyanate is used as an intermediate in the production of polyurethane. The NOPCO
Linden operation was related to its “Lockfoam” product line.

NOPCO acquired the land to construct the toluene diisocyanate plant from Sinclair Refining on
December 28, 1960. The plant was constructed in the early 1960s and full operation was initiated by
March and April of 1963. However, the plant operations were discontinued by September 1964 after a
long series of design, construction, and operational difficulties. NOPCO sold the property to Allied
Chemical Corp on April 5, 1965 (NOPCO Chemical Company, 1960, 1961, 1962, 1963, 1964, 1965).
NOPCO Chemical merged into the Diamond Alkali Company who shortly thereafter merged with the
Shamrock Oil Company to form the Diamond Shamrock Corporation in 1967.

E. I. duPont de Nemours and Company (duPont) Site

The duPont site is currently located northeast of the LCP site along the Arthur Kill. This former chemical
manufacturing site has been decommissioned and is currently in the ISRA process.

The duPont plant manufactured inorganic salts and acids, organic pesticides (including DDT), sulfuric
acid, ammonium thiosulfate, and a sodium bisulfate solution. duPont used areas of surrounding marsh
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for discharge of agueous manufacturing wastes from 1928 until the mid-1970s. The wastes disposed of
were from the manufacture of inorganic compounds such as phosphate plaster (CaS04 with 2-3%
phosphate residual), hypo muds (diatomaceous earth, sulfur, carbon, and rust particles), silicate muds
(sand, filter aid, and minor quantities of sodium silicate), and metal sulfides. The wastes also included
coal, coal ash and waste residues. Various arsenic-containing materials are reported to have been
manufactured including lead arsenate, iron arsenate, and arsenic acid, in addition to various pesticides
that may have included arsenic. :

The parcel has been used for chemical manufacturing from about 1880 until 1990 when duPont ceased
operations.

Petroleumn Product Terminals

Two bulk petroleum product terminal facilities are located on properties immediately adjacent to the LCP
site. The NuStar Energy-Linden Terminal is located north and south of South Branch Creek to the east of
the inactive Conrail railroad spur on the propenrty previously occupied by NOPCO. This facility has been in
existence under various ownerships since the 1970s. The Citgo Petroleum Corp, Linden Transload
Terminal located to the south and southwest of the site has been in existence since before 1940. These
facilities receive and ship various products including petroleum distillates, gasoline, jet fuel, ethanol, and
other residual fuels. The mode of product receipt includes ship, barge, rail and pipeline. The mode of
delivery includes ship, barge, pipeline, and truck.

Bayway Refinery

The Bayway Refinery is located west and northwest of the LCP site. The facility is approximately

1,300 acres with a refinery, two chemical plants, tank fields, and a marketing and distribution station.
The refinery has been producing petroleum products in continuous operation since 1909. The eastern
border of the property abuts the western headwaters of Piles Creek. Various ownership changes have
occurred over the years. Standard Oil Company purchased the Bayway property in 1907. Successors
included Standard Oil of New Jersey and Exxon. More recent ownership has included Tosco Corp and
ConocoPhillips. The facility is currently under an Administrative Order and has triggered ISRA several
times. it is our understanding that Exxon-Mobil retains the liability for the environmental cleanup of the
site. :

On the eastern side of the Bayway Refinery, the New Jersey Turnpike passes through the site, separating
the main refinery and process areas from the waterfront area, which borders on the Arthur Kill. Two
outlying tank fields (the Rahway River Tank Field and the 40-acre Tank Field) are located southwest of
the main refinery and process areas.

The west side chemical plant produces additives for motor oils and high purity propylene. Tanks on site
store sulfidic caustic, asphalt, butane, gasoline additives, heavy catalytic naptha, domestic oil, gasoline,
petrolite, Celsius, water white, standard white, gas oil, treated naptha, crude naptha, and crude
petroleum. The east side chemical plant produced methyl ethyl ketone, tertiary butyl alcohol, secondary
butyl alcohol, methyl isobutyl ketone, isopropyl alcohol, acetone, propylene, isophorone, and fuel gas.
Finished products stored on site include heating oil, heavy fuel oil, jet fuel, diesel fuel, kerosene, asphalt.
There is a tetraethy! lead building. Processes include calatytic cracking, naptha reforming, alkylation,
and disulfurization. Early products produced on site (1914-1919) included gasoline and kerosene.

Former American Cyanamid Warners Piant

The former American Cyanamid Warners Plant was located at the tip of the Tremley Point peninsula at
the confluence of the Arthur Kill and the Rahway River. The 33-acre site was built in 1916-1917 and

originally produced concentrated "ammo-phos” fertilizers. During WWI, the facility produced ammonia
and nitric acid for military purposes. The plant also made aluminum sulfate for water treatment and a

[ BrosinsoCaldwell ;
2-6

P:ALCP\137005(Final_RI_Report)\Final_RIR_Document\RIRO71513(rem_inv_rpt).docx

R2-0007024



o

Section 2 _ Remedial investigation Report

range of organic chemicals including rubber, motor oil additives, accelerators, fumigants (hydrocyanic
acid) and pesticides. A sulfuric acid production unit started operation in 1970. The facility discontinued
operations in 1998.

The site has been decommissioned and an environmental remediation has been performed under RCRA.
The property has been sold and is currently awaiting redevelopment.

PSE&G

The PSE&G Linden Generating Station is a 1,526 MW natural gas powered electric power plant located
along the Arthur Kill immediately north of Piles Creek. This plant replaced a former oil-fired plant that
was also operated by PSE&G.

2.1.3 Current Site Land Use

Manufacturing of chlorine ceased at the LCP facility in 1985 and site operation by LGP ended by August
1994. Several tenant operators, including Active Water Jet, Inc. remained until 2000. Today, the LCP
site is unoccupied and unused.

2.1.4 Zoning

The area of the site located east of the New Jersey Turnpike (NJTP) is zoned for heavy industry.
Allowable uses in this area include various types of manufacturing (except explosives, fertilizers, and the
use of liquefied natural gas); assembly and packaging; warehousing; airports; offices, research facilities;
service stations and automotive repair shops; public utility generating stations, truck terminals and tank
farms. Residential, consumer retail, and recreational development in the area located east of the NJTP
is specifically not allowed.

Some of the areas located along South Wood Avenue, west of the New Jersey Turnpike, are zoned for
light industry. Allowable uses for these areas would include manufacturing that employs no chemical or
raw material processing, assembly and packaging operations, warehousing, airports, offices and
research facilities, and service stations and automotive repair shops.

2.1.5 Anticipated Future Land Use

The Tremley Point area of Linden, located east of the New Jersey Turnpike, is anticipated to undergo
brownfields redevelopment on the sites of the former manufacturing facilities. A major transportation
infrastructure has been in the planning stages to support this redevelopment. Specifically, New Jersey
Department of Transportation (NJDOT, 2008) “Tremley Point Access Local Roadway Improvements”,
Project ID 9324A is anticipated to be funded as part of the FY 2009 Transportation Capital Program that
will consist of a four-lane, 1.1 mile long roadway and bridge to connect Tremiey Point with Exit 12 of the
New Jersey Turnpike in Carteret. This project is specifically intended to address “the increase in truck
traffic anticipated by the redevelopment of the Tremiey Point brownfields into more than six million
square feet of warehouse and distribution space” (NJDOT, 2008).

Potential future land uses of the LCP site may include power generation, petroleum terminals,
warehousing and distribution, and transportation.

2.2 Demography

In the following sections, demographic information (including population, economic indicators, and labor
information) is presented and discussed. Data are reported for areas in New Jersey within a one-mile
radius of the site's boundaries. Much of the data reported are based on 2000 census data.
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2.2.1 Population

Population distribution for cities and townships in the vicinity of the LCP site is summarized on Table 2-1.
Included are population data for the Cities of Elizabeth, Linden, and Rahway (of Union County) and the
City of Carteret (of Middlesex County). As shown, the City of Elizabeth is the most densely populated
{(9,865.5 persons per square mile) and also has the largest population (120,568 persons) of the
jurisdictional areas evaluated.

Change in population from 1980 to 1988 is also shown in Table 2-1. Union County has experienced an
increase in population of 5.8 percent for the period of 1990 to 2000. Elizabeth, Linden, and Rahway
have significantly gained in population (9.5 percent, 7.2 percent, and 4.7 percent change in population,
respectively). Middlesex County experienced a significant 11.6 percent gain in population over this time
period. The population change for Carteret increased 8.9 percent during this time. These data indicate
that, in general, the area in the region of the LCP site experienced a growing trend in population during
the period of 1990 to 2000.

Only a slight increase in population was expected for Union County for the time period 2000 and 2006
(1.6 percent), while a more sizeable increase in population (4.9 percent) was anticipated for Middlesex
County during the same time period.

In Table 2-2, population distribution by age group is presented. As shown, the highest percentage of the
population for the jurisdictional areas evaluated is within the working age group of 18 to 64 years. The
City of Linden has the greatest amount of residents aged 65 years to older (at 16.3 percent) while the
City of Elizabeth has the smallest amount (at 10.0 percent). This is also reflected by median age
reported with Linden having the highest median age (38.0 years) and Elizabeth having the lowest

(32.6 years).

2.2.2 Economic Indicators

Per capita income for the jurisdictional areas evaluated is reported in Table 2-3. In 1999, per capita
income for the cities of Elizabeth, Linden, and Rahway were substantially less than that for Union County,
with the City of Elizabeth having the lowest ($15,114). Similarly, the 1987 to 1999 percent increase in
income for the City of Elizabeth (42.5 percent) was lower than that for Linden (57.3 percent) or Rahway
(60.3 percent). The City of Carteret had a lower per capita income than the rest of Middlesex County;
however, the per capita income reported for Woodbridge Township ($25,087) was very close to the
number reported for Middlesex County ($26,535). The 1987 to 1999 percentage increase in per capita
income was significantly less for Carteret (47.7 percent) compared to Woodbridge Township

(71.1 percent). '

Household income data reported for 1999 and 2004 are shown in Table 2-4. Median household
incomes were somewhat higher for Middlesex County ($60,987) compared to Union County ($55,247).
The percent of persons living below the poverty level in the City of Elizabeth was a substantial portion of
the population (17.8 percent) and was over twice the number for Union County (6.4 percent). A similar
trend was reported for families living below the poverty level in 2000; the percentage reported for the
City of Elizabeth was 15.6 percent versus 5.0 percent for the City of Linden.

2.2.3 Labor Information

Available data on the civilian labor force for cities and counties in the vicinity of the LCP site are shown in
Table 2-5. In 1999, the City of Carteret had the largest percentage of unemployed (at 5.8 percent)
followed by the City of Elizabeth (5.2 percent), the City of Rahway (4.3 percent), and the City of Linden
(3.6 percent). Union and Middiesex Counties displayed similar percentages of unemployed residents—
3.5 percent and 3.4 percent, respectively.
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Employment data by industrial category (1999 data) for Union and Middlesex counties is presented in
Table 2-6. Employment trends are slightly different from what they were during the last census. The
manufacturing industry accounted for the highest percentage of jobs in Middlesex County at 18.6
percent while the education and heaithcare industries accounted for 18.4 percent in Union County. The
retail trade industry is also a major employer in both counties. The agricultural and mining industry
employs only a minor portion of the employed populations in Middlesex and Union counties {0.1 percent
in both counties). .

2.2.4 Summary of Demographic Characteristics

In summary, the New Jersey jurisdictional areas within a one-mile radius of the property boundaries are
experiencing a slight increase in population. Only a small increase in population was projected in Union
County to the year 2006 (1.6 percent increase) and a somewhat greater increase was projected for
Middlesex County (4.9 percent). The majority of the population living in the region of the LCP site is of
working age (18 to 64 years old). Of the jurisdiction areas evaluated, the City of Linden has the highest
percentage of residents over the age of 65 years and also the highest median age (38.0 years).

Per capita income in 1999 for the cities of Elizabeth, Linden, and Carteret is substantially less than their
respective counties. The lowest per capita income ($15,114) was reported for the City of Elizabeth. The
percentage of persons and families living below the poverty level was also highest for the City of
Elizabeth and represents a substantial portion of the population (17.8 and 15.6 percent, respectively).
The percentages of persons and families living below the poverty level for the remaining jurisdictional
areas were 11.0 percent or less and 8.6 percent or less, respectively.

The percentage of the total civilian labor force that was unemployed ra nged from 3.4 percent (Middlesex
County) to 5.8 percent (City of Carteret) in 1999. The majority of the work force in Middiesex and Union
counties was employed in the manufacturing, education and the health care industry, and retail trade
industries as of 1999.

2.3 Climate and Metedrology

Climatological data are recorded at the NOAA measuring station located at Newark Airport in Newark,
New Jersey. The LCP site is located approximately seven miles south of the recording station. The
elevation and topographic setting of the LCP site are very similar to that of the NOAA station such that
the NOAA data provide an accurate representation of the climatology of the site. The climatology for the
area was obtained from Comparative Climatic Data for the United States (NOAA, 2000) and monthly
summaries up through 1998 (NOAA). Mean temperature and precipitation data contained therein are
based upon a thirty-year period of record from 1961 to 1990 referred to as "normals". Wind direction
and speeds are based upon records since 1944. '

2.3.1 Temperature

Average daily temperatures range from a normal daily maximum of 87.0°F in July to a normal daily
minimum of 23.4°F in January. The normal monthly temperatures range from 77.8°F to 30.6°F

(Table 2-7) and occur in the months of July and January, respectively. The average 30-year normal of the
average monthly temperatures for the period of record is 54.8°F. The average normal daily maximum is
63.4°F and the average normal daily minimum is 46.1°F. Although the average normal monthiy
temperature varies greatly, with an average deviation of 14.3 °F, these temperatures occur in a relatively
normal distribution (Figure 2-19), with July being the warmest month and.January and February
comprising the colder months on either side of the temperature distribution. Occurrences of extreme
temperatures have been recorded as high as 105 °F.in July of 1966 and as low as 8°F in January of
1985.
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2.3.2 Precipitation

-The 30 year normal of the annual precipitation is recorded as 43.97 inches (Table 2-7). The annual

precipitation is fairly uniformly distributed throughout the year (Figure 2-20) with a mean deviation of
0.30 inches. Extreme monthly precipitation values have been reported as high as 13.22 inches in
October 2005 and as low as 0.07 inch in June 1949. The mean maximum precipitation for a 24-hour
period is reported as 7.84 inches in August 1971. Relative humidity for the region averages 73 percent
at sunrise (0700 hours) and 53 percent at sundown (1900 hours). Although slightly higher relative
humidity readings are reported for the months of August through January, mean monthly readings occur
in a generally uniform distribution throughout the year.

2.3.3 Prevailing Wind Direction and Speed

The prevailing wind direction for the area is from the southwest during the months of May through
December as determined by data compiled by NOAA, since 1944. However, during the months of
February through April, the prevailing wind direction is from the northwest or west-northwest. The mean
wind direction in January is from the northeast.

The mean prevailing wind speed is reported as 10.2 miles per hour (mph), and varies from 11.9 mph in
March to 8.7 mph is August (Table 2-7). Higher mean wind velocities occur during the months of
November through May, while lower velocities are observed in the months of June through October. The
highest wind speed (fastest observed one min value) recorded at the Newark Weather Station is 82 mph
in November 1950. The next highest wind speed is recorded at 58 mph in December 1984.

2.4 Surface Water Bodies

In_ the following sections, information (including surface water features and classifications) is presented
and discussed. information is provided for both the region and for areas within the LCP site’s
boundaries.

2.4.1 Regional Surface Water Features

Tidal marsh formerly covered the entire area in which the LCP site is now located. Nearly all developed
land in the Tremley Point area, inclusive of the LCP site, constitutes man-emplaced fill material laid over
the former tidal marsh. Therefore, the topography of the area is relatively flat, with an elevation of only a
few feet above sea level. The primary exception is the naturally-occurring high ground southwest of the
LCP site along which Tremley Point Road runs. Additional information regarding the placement and
distribution of anthropogenic fill is presented in Section 2.1.1.

The LCP site is almost entirely surrounded by tidal water bodies. Most prominent among these is the
Arthur Kill, which is a large tidal straight that connects Newark Bay and Kill van Kull to the north and
Raritan Bay to the south. The Rahway River, with a drainage area of 41 mi2 (Rahway River Association,
2008) joins the Arthur Kil! just south of the site. Piles Creek is a small tidal creek that connects to the
Arthur Kill immediately north of the adjacent GAF site. To the west of the LCP site is the tidal stream
known as Marshes Creek, which is a tributary of the Rahway River. Relatively extensive areas of unfilled
tidal marsh exist along the lower reaches of the Rahway River, Marshes Creek, and Piles Creek.

Other tidal streams located further from the LCP site include Morses Creek and the Elizabeth River which
flow into the Arthur Kill north of the site; and Kings Creek, which is another small tributary of the Rahway
River, located west of the site. A number of tidal creeks enter the Arthur Kill from Staten Island including,
from north to south, Old Place Creek, Pralls Creek, Sawmill Creek, Neck Creek and Fresh Kills. The
locations of each of the surface water bodies are depicted on Figure 2-21.

amwn»mr;aadweu?:j
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2.4.2 Surface Water Classifications

The major surface water bodies located near the LCP site, including the Arthur Kill and the Rahway River,
have been classified under the NJDEP Surface Water Quality Standards, N.J.A.C. 7:9B-1.15.

The Elizabeth reach Arthur Kill, along which the site is located, is classified as SE3. The designated uses
of SE3 waters include: secondary contact recreation; maintenance and migration of fish populations;
migration of diadromous fish; maintenance of wildlife; and any other reasonable uses

[N.JA.C 7:26B-1.12(f)].

The lower tidal reach of the Rahway River is classified as SE2. The intended uses of SE2 waters include
maintenance, migration and propagation of the natural and established biota; migration of diadromous
fish; maintenance of wildlife; secondary contact recreation; and any other reasonable uses

[N.J.A.C 7:26B-1.12(e)].

2.4.3 Flood Hazard

Flood insurance studies for Union County, New Jersey (FEMA, 2006) reveal that various areas of the City
of Linden are subject to both tidal (coastal) and fluvial (riverine) flooding. The tidal wave velocities are
dampened by the meanders of the stream channels such that the tidal influence is less severe than the
fluvial flooding along more inland local waterways. The City of Linden is subject to fluvial flooding along
Morses Creek, Peach Orchard Brook, and Kings Creek which is caused by rivers and streams overflowing
their banks. The Arthur Kill and its tributaries account for tidal flooding in the area. Water levels in
these waterways are controlled by tidal conditions.

As stated previously, the site is nearly completely surrounded by tidal water bodies, including the Arthur
Kill and its tributaries. The Arthur Kill (and its tributaries) are subject to tidal and coastal flooding
influence and are not subject to riverine flood hazards. In addition, the facility is located outside of the
influence of fluvial flooding by Morses Creek, Peach Orchard Brook, and Kings Creek. Therefore, the LCP
site is not subject to riverine flooding,

Coastal flooding is caused by long and short wave surges that affect the shores of the open ocean, bays,
and tidally influenced rivers, streams, and straights (such as the Arthur Kill). The movement of coastal
waters is influenced by the astronomic tide and meteorological forces such as northeasters and
hurricanes. Flooding is primarily the resuit of storm surges, wave setup, and wave run up which occur
during hurricanes and northeasters.

The 100-year tidal flood elevation has been established by FEMA (2006) at 8.4 feet NGVD, a level that
would flood most of the LCP site.

2.4.4 Navigational Dredging

The Arthur Kill is a large, highly industrialized navigational tidal straight. It is tidally influenced by the
New York Harbor and the Atlantic Ocean. Given the depositional character of the water body, it is
necessary to periodically dredge the navigation channels to maintain this important waterway for
commercial shipping. The dredging responsibility lies with the United States Army Corps of Engineers
(USACE).

Dredging in the Arthur Kill has been performed since the 1870s when the navigational channel was first
dredged to the depth of 16 feet (New York Times, 1873). In the recent decades, the navigation channel
has been maintained at the depth of 35 feet and a width of 600 feet. A massive harbor improvement
project is currently underway in which the navigational channels in the Arthur Kill will be deepened by
dredging to a depth of 41 feet. The longer term plan will be to further deepen the Arthur Kill navigational
channel to 50 feet (Port Authority of New York and New Jersey, 2008). The ongoing and planned future
dredging necessarily results in the removal of huge amounts of sediment.

| BrownuoCaldwel ;
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2.5 LCP Structures

2.5.1 Buildings

The chlorine production facilities that comprise the majority of the site were first constructed between
1954 and 1956. Cell Building No. 240 and other structures were not constructed until LCP ownership in
the early 1970s. A brief description of the usage and history of the structures involved in the chlorine
production, as well as the hypochlorite and hydrogen production facilities still found on the site follows
below (Figure 1-3). '

Building 223 - Kuehne Chemical Inc., Hypochlorite Facility - This facility was leased in 1972 and
produced sodium hypochlorite (Bleach) from chlorine and sodium hydroxide transferred to the structure
from the Chiorine facilities via overhead pipes. Chlorine, sodium hydroxide, hydrochloric acid and
sodium hypochlorite were also stored and distributed from this facility.

Buildings 230 and 240 - Building 230 was the original mercury cell room that was buiit with the rest of
the plant in the mid 1950s and contained 42 mercury cells. Building 240, the "new" cell room, was
constructed sometime around 1972 and it contained 40 mercury cells. Process wastewater, brine spills,
and mercury cell wash water in the buildings drained to concrete floor trenches, coliected in sumps in
the northeast corner of each cell building, pumped to holding tanks, and eventually pumped to a
wastewater treatment system. Mercury was reportedly recovered from separators in the sumps and
returned to the cells. A new concrete floor was poured over the old one in January 1981 due to the
observation of cracks in the old fioor.

Building 230 is among the most dilapidated structures at the site. Portions of the concrete block walls
and individual concrete roof panels have periodically collapsed. However, this steel-framed building has
not shown evidence of catastrophic failure and associated collapse. While the condition of Building 240
appears to be relatively un-degraded, the condition of the members that support a large gantry crane is
not known. :

Building 231, Liguefaction Building, Purasiv Area - Building 231 originally housed compressors and
other equipment for chlorine liquefaction. An HCI burner and a commercial hydrogen gas purification unit
("Purasiv") used for the removal of mercury were located south of the building. A former electric
substation, diesel generator, and wastewater area were located immediately north of the building.

Building 233 - Brine Building - Brine was treated and filtered in the brine treatment tank within
Building 233. This included adding sodium hydroxide, sodium carbonate, and barium chioride to
precipitate impurities out of solution. The remaining precipitates were transferred to the Brine Sludge
Lagoon. Prior to the construction of the Brine Sludge Lagoon in the 1960's, it is unknown where the
sludge was disposed of. The concrete block walls of this steel-frame building are substantially degraded.

Building 250 - Warehouse - The mortar between the concrete block in the walls appears to be
substantially degraded. Portions of the warehouse may be in jeopardy of collapsing. However, the
warehouse is a relatively small structure and no hazardous materials are known to presently exist within
it.

Linde Hydrogen Plant - This structure was leased from the Owners of the site and operated from 1957
1990. Hydrogen produced from the chlorine process in Buildings 230 and 240 was piped to this facility
where it was purified and stripped of mercury. Prior to the occupation by a new tenant, the lessee UCC
had the building and equipment decontaminated and sampled for mercury. In 1990 the expiration of
the lease prompted an ECRA investigation. An environmental investigation and cleanup followed, with
NJDEP approving “No Further Action” (NFA) in 1995. The property was later used by Liquid Carbonic
Corporation for office space and truck parking.

[ BrownmeCaldwell ;
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Salt Unloading - Salt to be used in the preparation of brine for the chlorine process was unloaded at this
location.

Former Brine Sludge Lagoon (now referred to as the “Closed RCRA Unit") - Precipitate sludge from
Building 233 was mixed with brine to form slurry, which was pumped into this surface impoundment.
The liquid component of the slurry was allowed to settle out then was pumped back to Building 233 to
be purified and recycled. The lagoon was closed under a RCRA permit in 1984.

Chemfix Lagoon - The Chemfix Lagoon was constructed in 1976 north of the Brine Sludge Lagoon to
conduct a test to determine whether the mercury in the brine sludge could be stabilized, thereby allowing
the material to be managed as non-hazardous waste. The lagoon had the rough shape of a triangle with
sides of about 60 ft by 80 ft by 80 ft. and was constructed with 8 foot high earthen berms. It was lined
with two layers of 0.20 mil thick impermeable geosynthetic liners separated by a sand layer for an
underdrain leachate collection system. Leachate collected by the system was pumped to the
wastewater treatment system at Building 231. A demonstration run was conducted by Chemfix
Technologies Inc. in 1976. Approximately 120,000 gallons of brine sludge (about 460 cubic yards) were
treated and stored in the Chemfix lagoon over a four-day period. The process was never repeated and
the lagoon was not used again.

In October 1981, LCP Chemicals, Inc., submitted a closure plan for the Chemfix lagoon to the NJDEP and
reported that the treated material had the consistency of concrete. The closure strategy consisted of
dewatering the lagoon, treating the wastewater in their waste treatment facility, and transferring the
solid Chemfix contents, including liners and leachate collection system, to the Brine Sludge Lagoon.

The closure plan was approved by the NJDEP and the Chemfix lagoon materials were transferred to the
brine sludge lagoon by September 1983. The Chemfix lagoon was backfilled, graded, seeded, and
formally closed by the end of 1983 with NJDEP approval.

Former Sludge Roaster - A pilot sludge roaster unit was constructed south of the brine sludge fagoon in
1978, but the brine sludge material was processed through it only infrequently. By 1980, the final
modifications to the sludge roaster were completed and the unit was brought back on line after LCP
Chemicals, Inc., was issued a temporary air permit from the NJDEP. In 1985, the unit was dismantled
and moved off Site, leaving only the concrete pad.

A number of additional structures are located on the LCP site, including:

»  Building 220 - Shops and Service Building

- Building 221 - Lab and Locker Building

»  Building 234 - Cooling Tower

o Building 250 - Warehouse

e Building 309 - Cooling Tower

s  FRP Fabricating Shop

2.5.2 Tanks

A number of tanks are located on the site that were previously used to store mercury, chlorine,
hydrochloric acid, brine, bleach, petroleum and other compounds. The onsite tanks were investigated as
part of the Phase | and Phase Il Rl. The name, location, contents and condition of the tanks are detailed
in Table 2-8.

<l
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2.6 LCP Waste Handling

2.6.1 Wastewater and Site Drainage

Industrial process water and stormwater flow from the LCP site during operations drained to the Arthur
Kill. This drainage occurred historically via the former GAF site drainage system through hydraulic
connections to South Branch Creek. After approximately 1976, the wastewater drainage was treated
separately from the GAF site. The drainage in and around the LCP site was modified several times, and
is described as follows:

Prior to 1947

Prior to 1947, before operations began at the LCP site, South Branch Creek was oriented in what was a
relatively natural tidal stream channel that was relatively unimpacted by filling (Figures 2-2 through 2-4).
The flow originated from the area located west and south of the GAF site production area and flowed
eastward across the center of what wouid later become the LCP site to discharge to the Arthur Kill
(Figure 2-22).

Surface water drainage in the wetlands located to the southwest of the LCP Site flowed into the Northern
Off-Site Ditch, and followed a parallel alignment to the future LCP property line towards the southeast
and onward to a series of mosquito ditches leading to the Arthur Kiil. The remnants of ditches from the
western side of the LCP Site and adjacent GAF property directed drainage into the Northern Off-Site
Ditch. The Southern Off-Site Ditch runs parallel to the Northern Off-Site Ditch and collected drainage
from the future Conoco bulk petroleum storage property, and discharges to the same series of Mosquito
Ditches.

1947 to 1951

Starting in 1947, South Branch Creek was diverted to an alignment that looped around the southern
area of the future LCP production area prior to discharging to the Arthur Kill. The realignment was
associated with the filling of the portion of the creek in what would become the production area of the
LCP site. That same year the original creek was filled in. A primary treatment facility was constructed
along the southerly loop of South Branch Creek on the LCP site as observed on the April 20, 1951 aerial
photo (Figure 2-11).

The Northern Off-Site Ditch has been redirected to a culvert on the downstream end which appears to
have directed flows in a northeast direction across the present day alignment.of South Branch Creek.
The alignment of the Southern Off-Site Ditch remains the same. The Southern Off-Site Ditch was placed
in a cuivert at its downstream end to re-direct flows in a direct eastward direction towards the Arthur Kill.

1951 to 1966

The construction of the future LCP site began in approximately 1951. The chlorine operation began at
the LCP site in 1955. By 1956, the core of the buildings required for the chlorine productions were
present, including Buildings.220 and 230. The hydrogen processing facility started operation in 1959.
The Brine Sludge Lagoon was reportedly constructed in 1962. Four years later, berms were present
along the north and west side of the lagoon area.

The South Branch Creek channel continued to flow to the Arthur Kill from the southeastern portion of the
GAF site, as described above, around the southern end of the LCP site, until 1966 (Figure 2-23). During
this time, wastewater in South Branch Creek and site drainage from the LCP and GAF sites were treated
in the primary wastewater plant area located at the southern end of the South Branch Creek loop on the
LCP site as observed on Figures 2-13, 2-14, 2-15 and Figure 2-22.
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The process wastewater from the mercury cell buildings drained to concrete floor trenches where it was
collected in the northwest corner of each building. The process wastewater was reported to have been
pumped to holding tanks and eventually pumped to the on-site wastewater treatment plant.

1966 to 1971

South Branch Creek was relocated by 1966 into a covered channel (or “flume”) located along the
northern border of the LCP site (Figure 2-24). The primary WWTP located along the southern loop of
South Branch Creek was apparently replaced at this time with a treatment area on the GAF site located
several hundred feet upstream of the covered channel. The portion of South Branch Creek that
previously looped around the southern side of the LCP site was replaced by a continuous concrete
drainage trench. '

1971 to0 2003

In 1971, GAF ceased chlorine manufacturing operations. A year later, in 1972, LCP Chemicals, Inc.
purchased the site from GAF and restarted manufacturing operations. Around the same time, the South
Branch Creek channel located east of the railroad tracks was relocated into a newly created, narrow,
man-made channel that discharged to the Arthur Kill approximately 950 feet south of the former South
Branch Creek channel (Figure 2-25). This is the present alignment of the South Branch Creek channel.

A shallow concrete trench surrounding the process area was constructed in the 1970s (Eder, 1992) and
was utilized to collect storm water and excess runoff from LCP Buildings 230 and 240. The flows in the
trench were routed to a concrete sump south of Building 231 before being pumped to holding tanks
outside Building 233. The water was pH adjusted, filtered, polished with carbon, and stored pending
discharge to South Branch Creek under a NJPDES permit.

Wastewater treatment was previously reported to have occurred in a pond located along South Branch
Creek immediately east of the electrical switchyard on the LCP site (Eder, January 1992) and as noted in
an aerial photography analysis by USEPA (1999). Through the review of additional historic information, it
is now known that this area was not used for treatment. This area is now known to have represented a
wide segment of the ditch that was crossed by a bridge, hereinafter referred as the “Ditch Bridge Area”
(Figure 2-14). The treatment area has been correctly located as previously discussed. The Ditch Bridge
Area was reportedly excavated, backfilled, and covered with asphalt. The Ditch Bridge Area was still
present in mid 1972 (LCP, July 21, 1972) and possibly only backfilled in 1982 (NJDEP, February 1982).

Around 1975-76, GAF constructed a new wastewater treatment facility on the GAF site. With the
commencement of that wastewater treatment plant, wastewater flows from the LCP and GAF sites
became separate.

The exposed portion of South Branch Creek, located immediately west of the railroad bridge, was
biocked off with timber cribbing: This blockage of the creek likely occurred sometime after 1976 when
the LCP site drainage was separated from that of the GAF site.

The chlor-alkali operations ceased in 1985. As discussed previously, the site continued to be used as a
transfer terminal for other Hanlin products until 1994.

After 2003

Stormwater drainage from a large portion of the LCP site previously drained overland to a ditch that was
located on the GAF site located immediately north of the LCP property line. Remedial construction
activities at the GAF site including the construction of the shallow groundwater barrier and the site .
regrading have created a large undrained area in the northern and central areas of the LCP site.

[ Brown s Caldwell ¢
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Stormwater drainage from the LCP site is currently poorly defined. Large areas of the site are currently
undrained including the aforementioned area along the GAF property line. In addition, much of the
former LCP production area is currently undrained given the cessation of stormwater collection and
treatment on the LCP site. Remaining areas of the site do drain to South Branch Creek and the
unnamed ditch located immediately south of the LCP site. However, drainage from these areas is not
well established given a lack of drainage structures and the nearly flat grades on the site. Accordingly,
surface water that does drain to South Branch Creek and the unnamed ditch is characterized by
undefined pathways and a distinct lack of high velocity flow. Ponding occurs in several areas of the site
for long durations depending on rainfall intensity and duration.

. 2.6.2 Solid and Hazardous Waste Generation

It was reported that mercury-contaminated sludge, mercury vapors, spent lubricating oils, transformer
oils, degreasing solvents, mercury contaminated process wastewater, spill wash down fluids and
stormwater runoff were all waste products generated onsite (Eder, January, 1992).

The main source of mercury waste was the brine purification mud (otherwise known as, brine sludge)
and associated process wastewater. In 1981, brine purification mud from mercury cell processes was
listed as a hazardous waste by the EPA, No. KO71. Associated wastewater treatment sludge was also
listed as a hazardous waste, No. K106. The driving chemical behind the new classification was mercury.

A “typical” brine sludge composition as reported by LCP in 1975, was NaCl (20%), BaS04 (50%), CaCO3
(15%), CaSO04 (15%), metal hydroxides (2%), dirt (2%), mercury (100-500 parts per million - 0.05%).
Wastewater treatment sludge was aiso generated during chlorine production. Ina 1975 LCP Preliminary
Report on Brine Sludge, LCP estimated that 7.5 tons of sludge was generated everyday and that their
current sludge stockpile was an estimated 11,000 cubic yards (Eder, 1992). Eder (1992) reported that
up to 20 tons of sludge was generated per day.

Between 1980 and 1981, seven sludge samples were analyzed for selected inorganics (NJDEP,

January 8, 1988). The samples showed that the sludge contained mercury concentrations ranging from
272 mg/kg to 4,574 mg/kg. Liquids filtered from the sludge contained mercury concentrations ranging
from 40 pg/L to 2,520 ug/L.

A survey plan in a groundwater quality monitoring report by Geraghty & Miller (1982) shows that the
brine sludge pile grew to a height of about 40 feet above the ground surface. An estimated

31,000 cubic yards of brine sludge was left in the lagoon at the time of its closure. The contents of the
lagoon were dewatered, graded compacted and capped with clay and soil in 1984. This closure was
permitted by NJDEP a New Jersey Pollution Discharge Elimination System (NJPDES) Discharge to
Groundwater (DGW) Permit. The DGW permit is the New Jersey equivalent of a RCRA permit under
USEPA'’s authorization of New Jersey's Hazardous Waste program.

Other potential sources of contamination included:
- Anthropogenic fill placement by duPont, GAF and Conrail.

»  Kuehne Chemical Company, which operated at the site from 1972 to 1981, allegedly dumped
bleaches and other caustic materials into South Branch Creek on a daily basis.

= The Linde Division Hydrogen Plant, which received mercury-contaminated hydrogen gas from about
1957 to 1980, processed mercury on a daily basis.

»  Eder (September 1993) reported that small quantities of solvents used at the site for general
cleaning and degreasing could have been released.

- Transformers were located behind Buildings 230, 240, and 231. (PCB contamination in the bil.)

<  Storage tanks at the site used to store a number of different chemicals, including chlorine, sodium
hypochiorite, sodium hydroxide, and methylene chloride (NJDEP, January 8, 1988).

[ Brown s Caldwell
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» A 300 square-foot concrete drum storage pad with containment berms was located onsite. It was
used to store motor oil, waste oil and other lubricants {(Eder, 1993). During a NJDEP site inspection
in December 1987, it was noted that there was stained soil in the area and vapors were detected.

o  Active Water Jet discharged wash water from dirty tanks and pipes onto the site.

2.6.3 Environmental Compliance

 2.6.3.1 Summary of Incidents and Enforcement Actions

In September of 1975, LCP was fined $10,000 for discharges of supernatant from the brine sludge
lagoon into South Branch Creek in both 1871 and 1974, according to the NJDEP (July, 1991). On
September 17, 1981 the NJDEP signed the Administrative Consent Order, which required LCP
Chemicals, Inc. to cease use of the brine sludge lagoon by January 1, 1982, submit a closure plan for
the sludge lagoon, submit a closure plan for the Chemfix lagoon, conduct air monitoring of the sludge
pile and conduct groundwater, surface water, soil and sediment sampling sessions.

By late 1984 both sludge lagoons were closed. Air monitoring of the sludge pile took place on June 4,
1981 (RECON, 1981). Limited groundwater, surface water, soil, and sediment sampling were taken by
Geraghty and Miller (1982).

The NIDEP issued an Order dated May 4, 1982 to cease the November 5, 1981 violation of

N.J.A.C. 27-8.3(e)2 resulting from a ruptured muffler plate on the sludge roaster, which subsequently
allowed mercury emissions to vent through for unpermitted roasting sessions. The sludge roaster was
abandoned due to “bugs” in 1981. In a June 4, 1982 letter the NJDEP denied LCP's Hazardous Waste
Facility Permit Application due to several deficiencies in the sludge roasting system. LCP responded with
a letter promising to fix the issues with the brine stabilization process.

The EPA issued a Complaint/Compliance Order dated August 1982 for lack of freeboard in a surface
impoundment (otherwise known as the brine sludge lagoon). LCP was also cited for lack of waste
analysis plan, not maintaining a scheduled inspection period, and a lack of a contingency plan. The
freeboard penalty held a $1,000 fine; however, the other violations were corrected, thus a fine was
avoided. '

One year later in 1983 the NJDEP issued two “Notice of Violations”. One was for failure to submit a RCRA
Treatment, Storage, or Disposal Facility Report. A report was submitted shortly after and so a penalty
was avoided. The second was for failure to establish financial assurance for closure and post-closure
monitoring of the brine sludge lagoon and to demonstrate financial responsibility for claims. LCP stated
that the NJDEP Division of Waste Management now had copies of the necessary documents and that the
matter was resolved.

The NJDEP issued an Administrative Order, dated February 11, 1985, requiring that LCP maintain
documentation of the job title for each position at the facility related to hazardous management, the
name of the employee that filled each job, security of roll-off containers with hazardous waste and to
develop an evacuation procedure for employees. LCP corrected the problems and was issued a $900
fine.

2.6.3.2 Summary of Spills and Releases

The following spilis/releases are documented by the EPA and NJDEP.

= In October 1972 and February 7, 1974, the NJDEP reportedly observed lagoon overflows into South
Branch Creek, quantities and responses unknown. As for LCP, they acknowledged both discharges
in September 1975 and were levied a fine by NJDEP of $5,000 for each occurrence (NJDEP,
July 1991).
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= June 25, 1975 - During a recycle pump failure, nine hours worth of discharge from the brine sludge
lagoon spilled into South Branch Creek (LCP, July 27, 1975).

= August 15, 1979 - A salt blockage in a saturator caused an overflow of mercury contaminated brine
' (LCP, August 20, 1979). A sample of the overflow was taken by LCP and showed a concentration of
8.6 parts per million of TDS.

« Inearly 1981, a former employee who worked there from '72 to '80 stated he would sometimes
analyze effluent water being discharged into South Branch Creek (NJDEP, October 7, 1981). It was
noted that one specific time this former employee measured mercury concentrations of eight to ten
times greater than the maximum allowances.

« October 7, 1981 ~ The NJDEP cited the Kuehne Chemical Company for discharging caustic material
into the creek (NJDEP, October 7, 1981). Kuehne refused to accept charges and subpoenaed the
NJDEP twenty days later for depositions. The outcome is unknown.

»  The following spill documentation was noted in a RCRA Facility Assessment for LCP, NJDEP Site
Inspection Reports regarding several spills near the 500,000 gallon brine tank (NJDEP January 8,
1988):

— Thefirst of the documented spills was in September 1980 when an unspecified amount of brine
sludge was noted on the gravel near the tank. The second was also in 1980, one month later.
While transferring brine sludge from the 500,000 gallon tank to the lagoon some was spilied.
(Front end loader and dump trucks were used for this process). LCP stated that the sludge
would be flushed to the sump next to the tank.

— InJanuary 1981, an overhead pipe appeared to have a leak, which dumped wash water from
cells onto unpaved ground. Another pipe was observed to have had a leak in 1981. However,
this pipe was filled with hydrochloric acid. The final spill located by the 500,000 galion tank was
noted in April 1982. It involved a spill of sodium sulfide crystals.

»  Though that was the final spill documented by the tank, it was not the last documented spill on site.
Other NJDEP Site Inspection reports cite brine sludge spills/ leaks (NJDEP, January 8, 1988). Three
examples were found and are listed below, all in 1981.

— In January 1981, a former employee who worked on site from 1972 to 1980 stated that brine
sludge was removed from the lagoon and spread out on the ground between Building 231 and
the railroad tracks (NJDEP January 25, 1981). It was noted that to the former employee’s
knowledge this only happened one time in either 1973 or 1974.

— In October 1981, a 1 ft by 15 ft spill of brine sludge slurry leaked from overhead piping between
the 500,000 gallon tank and the sludge lagoon. The exact location is not well documented, but
noted on the NJDEP sketch maps (NJDEP November 19, 1981).

— In November of 1981, an overhead line was leaking, resulting in a 30 ft by 125 ft spill along
Avenue B railroad tracks.

The information on spilis/releases at the LCP site was one factor used to develop the original Rf work
plan for the site (URS, 2001). :

2.6.3.3 LCP Environmental Upgrades

LCP met with the NJDEP by 1975 to investigate waste disposal options for brine sludge, wastewater and
the estimated 11,000 cubic yards of sludge material stockpiled in the brine sludge lagoon. LCP
Chemicals, Inc. informed the NJDEP that off-site disposal options were too expensive and elected to
begin pilot testing a more cost effective stabilization process developed by Chemfix Technoiogies, Inc.
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As required for stabilization, an auxiliary surface impoundment was constructed onsite, the Chemfix
lagoon. Its process treated about 120,000 gallons (or 460 cubic yards) of brine sludge over its 4 days
existence in 1976. The resuits were apparently questionable, so the Chemfix process was never
continued.

LCP Chemicals, Inc. also tested a sludge roasting process. This stabilization method would volatilize and
capture mercury from steam dried brine sludge. LCP received favorable results during bench testing. A
pilot sludge roaster unit was constructed south of the brine sludge lagoon in 1978. Throughout the
lifespan of the sludge roaster, it was only used infrequently as it required constant “debugging,
modification, and repair”. Finally in 1980, the sludge roaster was up and running. LCP was issued a
temporary air permit from the NJDEP, although a final permit was never issued. In December 1980, LCP
Chemicals, Inc. and the NJDEP agreed that the brine sludge lagoon required closure and would formalize
the process through an Administrative Consent Order.

In 1982, LCP ceased plant operations during the lagoon closure as a protective measure for plant

workers' health and safety, reportedly at the orders of the NJDEP and EPA. A year later the Chemfix
lagoon was closed (all materials were transferred to the brine sludge lagoon). The brine sludge lagoon
was closed by November 1984 with NJDEP approval. In accordance with law, the lagoon was reportedly
dewatered, compacted, covered with a two foot thick clay cap, and then covered again with soil and
seeded as part of a RCRA permit for the Closed Brine Siudge Lagoon). This area is now called the closed
RCRA Unit. In June 1984, LCP submitted a facility closure plan to the NJDEP. The EPA (1984) stated
that LCP Chemicals, Inc. had planned to begin chlor-alkali manufacturing facility operations again in late
1984, but decided to cease all plant production instead. By August 1985, all plant productions were
stopped. The facility was dismantled; the equipment was shipped to other LCP facilities along the east
coast. The facility was still being used as a storage and transfer station for chlorine-related products,
including, sodium hydroxide, potassium hydroxide, methylene chioride, and hydrochloric acid.

The Hanlin Group, Inc. filed for bankruptcy under the Chapter 11 of the U.S. bankruptcy code in July
1991. By April 1994, Hanlin sold all of its company assets and ceased all operations. After a site visit in
August 1994, the EPA confirmed that the facility was no longer functional and that all employees were
expected off the site by the end of August 1994. On November 10, 1998 the site property was formally
abandoned by the bankruptcy trustee by order of the Federal Bankruptcy Court.

2.6.3.4 Environmental Permits

In 1975, a NJPDES - Discharge to Surface Water (DSW) permit was granted to LCP for discharge of
treated wastewater.

- In August 1974, Kuehne Chemical Company submitted a New Jersey Pollutant Discharge Elimination

System (NJPDES) permit application (No. 0027707). It was not until August 1980 that Kuehne received
a permit for discharge of cooling water only. One year later, the NJDEP alleged that Kuehne was illegally
dumping caustic chemicals. A Notice of Civil Administrative Penalty Assessment was issued to Kuehne.
The notice states that a pipe was observed during an NJDEP site visit on January 26, 1981 “connected
to the outfall in such a manner as to allow for a physical conduit for the passage of pollutants to the
waters of the State.” The connection was removed the next day on a follow-up visit by the NJDEP. The
notice also stated that the Kuehne operations had ceased and vacated the site on the next day.

A NJPDES-DGW permit (No. NJOO77038) renewa! was issued to LCP Chemicals - New Jersey on
June 11, 1993 with respect to the RCRA closure of the former brine sludge lagoon. This permit is the
equivalent of a RCRA Post Closure permit under the USEPA authorization of New Jersey’s Hazardous
Waste program.
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2.6.3.5 Interim Remedial Actions

Interim Remedial Measure of Former Mercury Cell Bulldings

An Interim Removal Action (IRA) was performed by ISP-ESI in the former mercury cell buildings and
elsewhere in the production areas on site in 2001 and 2002. The IRA included the removal and
disposal of former process equipment, laboratory samples and chemicals, visible elemental mercury that
was present at that time, loose asbestos, and miscellaneous debris. Further detail of the IRA is provided
in the Interim Removal Action Final Report, prepared by URS dated April 16, 2001.

Proposed Interlm Action for South Branch Creek

The conceptual design for an Interim Action (IA) was proposed by ISP-ESI on June 15, 2007, in response
to the presence of elevated mercury and other contaminants in sediment and low marsh soils
associated with South Branch Creek. The |A was intended to arrest the potential migration of the
contaminated low marsh soils and sediments from the site. Implementation of the proposed IA was
rejected in a letter from Ms. Carole Petersen of USEPA dated August 8, 2007.

2.7 Regional Geologic Conditions

The area of the site is located on the eastern edge of the Newark Basin, which is located in the Triassic
lowlands subprovince of the Piedmont Plateau physiographic province of New Jersey. The Newark Basin
contains approximately 15,000 to 20,000 feet of late Triassic and Early Jurassic (135 to 225 million
years ago) continental derived sediments, including shales, siltstones, sandstones, and conglomerates.
Interbedded among these sediments are three major extrusive basalt flows and one major diabase
intrusive, representing volcanic episodes during the early Jurassic period (Olsen, 1980). A thin mantle of
Pleistocene glacial and Recent deposits covers much of the Newark Basin rocks today. These units are
described in additional detail in the following subsections.

2.7.1 Surficial Geology

Anthropogenic Fill

Anthropogenic filling of the region began in the 1600s as soon as European settiement occurred. Larger
scale filling occurred in the late nineteenth and early twentieth century and was largely associated with
industrial and transportation infrastructure development. Filling continued in the area to support the
Newark Airport and the Port Newark and Port Elizabeth marine terminals until around 1970. A large
percentage of the former tidal marshes in the area have now been filled. The emplaced fill materials
include sand, gravel, silt, clay, and rock, as well as various man-made materials like cinders, ash, brick,
concrete, wood, slag, glass, and trash (Stanford, 2002). The fill is most often less than 10 feet thick but
may be thicker in road and rail beds.

Tidal Marsh Deposits

Recent sedimentation in the region includes alluvium (river), tidal marsh, and eolian (windblown)
deposits. The alluvium includes floodplain, channel, and backswamp deposits, which include sands,
silts and minor gravels and clays with sorting that varies from well to poor, depending on the specific
depositional environment. '

Tidal marsh material, underlying the anthropogenic fill, is present beneath much of lowland areas that
comprise the eastern portion of Linden bordering the Arthur Kill and other coastal and tidal water bodies
in New Jersey. Tidal marshes are flat, low lying coastal areas that become regularly inundated during
high tide periods. Sediments that have formed in the marsh areas in the vicinity of the site include
organic rich silts and clays, as well as peat. The peat typically consists of a horizontal layer of roots of
salt tolerant plants in various stages of biological decomposition. The peat occurs in varying states of
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weathering and consolidation. Peat typically weathers to organic silt and clay. Thus, it is not unusual to
encounter the organic silt and clay beneath peat at the base of the tidal marsh deposits. Fine to coarse
grained, well sorted sand sediment that formed as the result of eolian (e.g., wind-blown) deposition may
be interbedded with the organic clay and peat (Stanford, 2002).

Glacial TiH

The Linden area is situated near the glacial terminus and was covered with a relatively thin layer of
glacial ice during the last (Wisconsin) ice advance. During this time, much of New Jersey to the west and
northwest was covered with a thicker ice layer, estimated to have been at least one mile thick. Asa
result of a lighter overburden of ice, glacial deposits near the glacial terminus are considerably less
dense and less compacted than those to the west and northwest. As the glacier melted, numerous
glacial sediments (tills and moraines) were deposited over much of New Jersey. Ground moraine
deposits are typically poorly sorted and not stratified. Much of the area north of the terminal moraine,
including Linden, New Jersey, is covered by a sheet of ground moraine more commonly called tili.

The Rahway Till found in and around the LCP site varies from silty sand to sandy clayey silt. The till
contains some to many pebbles, cobbles and a few boulders. The till can be as thick as 90 feet but is
usually less than 20 feet in thickness (Stanford, 2002).

2.7.2 Bedrock Geology

The unconsolidated deposits are underlain by Triassic-Jurassic aged sedimentary rock. The rocks
formed following the close of the Paleozoic Era (225 million years ago), when compressive forces that
formed the Appalachian Mountains relaxed, and extensional forces associated with the rifting and
spreading of the Atlantic Ocean began. A series of isolated troughs called grabens formed east of the
Appalachian Chain extending from Nova Scotia to North Carolina. As spreading of the ocean progressed,
large blocks of crust down-faulted along extensional fauit zones. Synchronous with the down fauiting,
large quantities of continental sediments produced from the erosion of the Appalachian Mountains were
deposited in these troughs. The continued accumulation of sediments overloaded the troughs and
contributed to their subsidence. This sinking effect allowed for the thick accumulation of Triassic
sediments that exist in the Newark Basin. During the early Jurassic Period (180 million years ago), as
rifting continued, faults in the area became progressively deeper and intersected the earth’s mantle.
Consequently, volcanism occurred in the form of extrusive basalt flows over parts of the basin, forming
the Watchung Mountains of New Jersey. Three separate episodes of basalt flows occurred, interrupted
by periods of continental sedimentation (Faust, 1975). '

Nine formations comprising the Newark Supergroup resulted from the lithification of these basin
sediments and volcanic flows (Olsen, 1980). The formations from oldest to youngest are as follows: the
Stockton, the Lockatong, the Passaic, the Orange Mountain Basalt, the Feltsville, the Preakness Basalt,

“the Towaco, the Hook Mountain Basalt, and the Boonton. Contemporaneous with the basalt flow events,

intrusive sills and feeder dikes formed the Palisades Diabase. The diabase unit is not classified as part
of the Supergroup, despite its stratigraphic presence within the Newark Basin formations.

Three of the nine Newark Super group formations are present below the site, including the Stockton, the
Lockatong, and the Passaic. The Stockton and the Lockatong formations were not encountered during
the investigation, as they are present only at great depth; therefore, they will not be discussed further in
this report. The Passaic formation was observed during the investigation and is discussed below in
greater detail. -

» Passaic Formation (JTp): According to Olsen (1980), the Passaic formation, representing flood bank
and fluvial deposits, reaches a thickness of approximately 20,000 feet. This unit consists of reddish
brown mudstone (a non fissile equivalent of shale), siltstone, and sandstone interbedded with
conglomeratic sandstones along the basin margins.
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+  Lockatong Formation (Tl): The Lockatong Formation, which conformably underlies the Passaic
Formation, is approximately 3,800 feet thick in west central New Jersey and thins laterally to the
northeast and southwest. This formation was deposited as a large lacustrine lens composed of gray
and black shales with argillite, flagstone and impure limestone layers (Wolff, 1977). Regionally, the
lower members of the Lockatong Formation are intruded by the Palisades diabase as a sill.

«  Stockton Formation (Tl): The Stockton formation consists primarily of lacustrine sediments similar
to the overlying Lockatong formation. The lower Stockton represents mostly fluvial deposits. The
Stockton Formation consists of sandstone, siltstone, arkose conglomerate and mudstone with color
ranging from a light brown to dark brown-purple-red. The formation has a maximum thickness of
6,000 feet.

One of the nine Supergroup formations, the Passaic Formation (JTp), is present below the Site. In this
area, the Passaic Formation is comprised of two facies: the sand and siltstone facies to the northwest
and mudstone facies to the southeast of the area. The Linden area is underlain by the mudstone facies.
Typically these sediments form cyclic sequences of cross-bedded units that grade upward from coarser
to finer grain size. The dominant facies in the formation are siltstone (60%) and mudstone (40%) with
the coarser sandstones and conglomerates comprising only a small fraction of the total percentage.
Generally, the overall sequence of the Lower Passaic formation becomes finer from bottom to top with
more mudstone and less siltstone going upward (Olsen, 1996). The Upper Passaic formation displays
the reverse trend, with increasingly frequent siit and fine sand beds and less frequent gray and black
mudstones progressively towards the top of the unit.

The upper shale (mudstone) of the Passaic formation is relatively soft and easily weathered. At surface
exposures this rock is intensely and indiscriminately fractured on a small scale (1 to 5 mm) and obtains
a hackly to chippy appearance. Unlike the siltstone layers of the Passaic formation, this rock lacks well-
developed bedding planes and the regional joint pattern set (Houghton, 1986).

With increasing depth, the shale grades vertically into hard, massively bedded siltstones. The regional
joint system is very prominent in these rocks and the bedding planes are very distinctive. The dominant
strike of the Passaic Formation is reported to be N50°E with the beds dipping gently to the northwest
between 9° and 12°. The shalé also has a prominent set of vertical fractures (joints) striking N45°E
and a less prominent second set of near vertical fractures striking N75°W. Regionally, this rock
outcrops several miles west of the site where it exhibits more resistance to weathering and retains its
characteristic features.

2.8 Regional Hydrogeologic Conditions

The Passaic and Lockatong Formations form the widespread Brunswick aquifer which conducts water in
the region eastward to discharge to the Arthur Kill. Groundwater is found predominantly in the fracture
planes within this rock and flow is directionally controlled by the fracture orientation. Permeability and
storage are also controlled by fractures in the mudstone and siltstone facies though not necessarily to
the same degree in the sandstone facies (Michalski, 1996). Hydraulic conductivities in the Brunswick
Aquifer have been found to range from 6.9 x 107 cm/sec to 7.6 x 103 cm/sec (New Jersey Geological
Survey, 2004; Michalski, et al., 1992). '

2.8.1 Groundwater Use

Due to the proximity of the Arthur Kill and other tidal waters to Linden, groundwater within this region,
including the Passaic bedrock aquifer(s), is typically saline (Anderson, 1968). Since this water exceeds
the New Jersey Safe Drinking Standards for naturally occurring salinity, the area is unsuitable for public
water supply wells.
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Regionally, brackish groundwater concentrations tend to diminish gradually with increasing distance
from the source waters. Further inland from the Arthur Kill and within five miles of the site, the Passaic
formation is extensively developed as the primary water supply source. The depths of these wells range
from 75 to 570 feet and yield volumes of water between 100 and 400 gallons per minute (see

Table 2-9). Locally occurring unconsolidated aquifers have also been tapped for water supply within this
region. Relatively fewer in number, these aquifer(s) serve as the primary public water source for the
Rahway area. Also, some shallow supply wells screened in the Quaternary sand and gravel, and yielding
up to 300 gallons of water per minute, are used as a source of industrial waters.

Six (6) public community water supply wells (Figure 2-26), all upgradient of the site, are located within a
four to five (4 to 5) mile radius of the site. As shown in Table 2-9, the depths of these wells typically
range from 200 to 500 feet bgs. The pumping rates for these wells are not known but the capacity for
wells range from 200 to 450 gallons per minute (gpm). Each of these wells is owned and operated by
the New Jersey American Water and are located approximately four miles to the northwest and
upgradient of the Arthur Kill. New Jersey American Water is the primary supplier of potable water to the
Linden, New Jersey area. At the site, all potable water is provided by the New Jersey American Water.

2.8.2 Groundwater Classification

The “default” groundwater quality classification in New Jersey is Class II-A uniless otherwise classified as
Classes |, lI-B or lil. Per NJ.A.C. 7:9C-1.5(e)1, “The primary designated use for Class II-A ground water
shall be potable water and conversion (through conventional water supply treatment, mixing or other
similar technique) to potable water.” Therefore, most groundwater in New Jersey is regulated for
potential potable supply.”

Notwithstanding the Class II-A classification, there are specific areas in the region and at the site in
which groundwater is not suitable for potable uses. Some of these have been formally reclassified to
Class lll-B pursuant to N.J.A.C. 7:9C-1.5(H4 in recognition of the naturally-occurring saline condition of
the groundwater. Other areas that would not meet the Class IlI-B reclassification requirements
nevertheless are unlikely to be developed for potable water supply given other regulatory constraints.
These conditions are described as follows:

Overburden Watet—BearIng Zone

While naturally-occurring saline conditions are observed in areas of the overburden water-bearing zone
in very close proximity to tidal surface water bodies, the areal distribution of this condition is insufficient
for the reclassification of the entire zone at the LCP site. However, at least two (2) separate New Jersey
regulations would prevent the overburden water-bearing zone from ever being used at the site as a
potable or non-potable water supply through the installation of Category 1 or 2 wells3.

N.J.A.C. 7:9D (Well Construction and Maintenance; Sealing of Abandoned Wells) states that for potable
water supplies installed in unconsolidated formations:

“All well casing shall be no less than four inches in diameter and no less than 50 feet in
depth” (N.J.A.C. 7:9D-2.3(a)3i.); and “All wells shall have a minimum length of 50 feet of
grout seal extending from the top of the gravel pack or top of the well screen to grade.”
(N.J.A.C. 7:9D-2.3(a)3iii.)

3 PperN.JALC. 7:9D-2.1, Category 1 Potable Water Supply Wells are defined as “domestic, non-public, public community supply,
and public non-community wells” and Category 2 Non-Potable Water Supply Wells are defined as “fire protection, irrigation, test,
industrial, livestock, open loop geothermal and injection or recharge wells,”

'{ — U
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By application of this regulatory restriction, a water supply well can never be installed within the
overburden water-bearing zone at the site since it is required to be entirely sealed off by impermeable
casing material. Geologic information presented in Section 5.1 reveals that the depth to the bedrock
beneath the site typically ranges between 35 and 50 feet below ground surface. This depth is short of
the minimum 50 foot casing and grout requirement specified in N.J.A.C. 7:9D such that it would be
physically impossibfe to install a well in the overburden without violating the 50-foot casing requirement.

In addition to this well construction restriction, N.J.A.C. 7.7E (Coastal Zone Management) restricts
groundwater use in areas where coastal resources could be negatively impacted by pumping. With
regard to groundwater use, this particular regulation states:

“Coastal development shall demonstrate, to the maximum extent practicable, that the
anticipated groundwater withdrawal demand of the development, alone and in
conjunction with other groundwater diversions proposed or existing in the region, will not
cause salinity intrusions into the groundwaters of the zone, will not degrade groundwater
quality, will not significantly lower the water table or piezometric surface, or significantly
decrease the base flow of adjacent water sources.” (N.J.A.C. 7.7€-8.6(b))

It is likely that groundwater withdrawals from the overburden water-bea ring zone would cause
substantial reduction of the water table surface that would potentially cause saltwater intrusion. Th us,
approval for the use of overburden groundwater as a drinking water source would not be possible under
N.J.A.C. 7.7E.

Nevertheless, despite the actual use or potential use of the resource, the regulatory standards for
Class II-A are the applicable standards for the overburden water bearing zone

Bedrock Water-Bearing Zone

The bedrock water-bearing zone at the LCP Site has formally been reclassified as Class III-B as described
in the document titled “Request for Class Ii-B Aquifer Designation, LCP Chemicals Inc. Superfund Site
and ISP-ESI Linden Site, Linden, New Jersey” (Brown and Caldwell, April 2008) and as approved by a
letter from Messrs. Frank Faranca and lan R. Curtis of NJDEP dated February 27, 2009.

The groundwater quality within the bedrock water-bearing zone was characterized through the sampling
of monitoring wells installed and located on both the LCP site and the adjacent GAF site. The water
quality data include the results from chloride and total dissolved solids (TDS) analyses in addition to
numerous other analytical parameters. Chloride and TDS are the two parameters specified in

N.J.A.C. 7:9C as the parameters used to establish Class IlI-B classification. N.J.A.C. 7:9C states that:

“Class |II-B ground water consists of all geologic formations or units which contain ground
water having natural concentrations or regional concentrations (through the action of
salt-water intrusion) exceeding 3,000 mg/1 Chloride or 5,000 mg/I Total Dissolved Solids,
or where the natural quality of ground water is otherwise not suitable for conversion to
potable uses.”

The chloride and TDS results for the LCP and GAF sites exceeded the Class HI-B criterion of 3,000 mg/L
for chloride and the 5,000 mg/L criterion for TDS for all tested bedrock wells on the LCP site. These
data demonstrated that the groundwater quality conditions in the bedrock water-bearing zone are
impacted as a result of naturally-occurring, salt water intrusion from the nearby tidally influenced surface
water bodies.
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2.9 Ecologic Conditions

No endangered, threatened, or rare (ETR) species or significant ecological communities have been found
within the LCP site’s boundaries, nor are there any records at NJDEP of rare wildlife or plant species or
ecological communities within the site (NJDEP has reported that foraging habitat for several threatened
bird species lies within % mile of the site [black- and yellow-crowned night herons and colonial water
birds], but none of these species have actually been observed). Similarly, NYSDEC indicated that two
endangered bird species are located within % of the site (yellow-crowned night heron and pied-billed
grebe). South Branch Creek represents low-grade habitat for these species and nesting on site is
therefore not expected. There is also no suitablé habitat in the site area for the two species listed for
Union County on the Federal Comprehensive List of Endangered and Threatened species provided on the
USFWS's website (one turtle, one bat). '

Overall, the flora and fauna found on the site are species typically found in heavily industrialized areas
within intertidal marsh ecosystems. Vegetative species found within the site are very common to highly
disturbed areas and possess no Federal or New Jersey State protection. Six terrestrial mammals and
two terrestrial reptile/amphibian species have been reported. No aquatic mammals have been reported.

South Branch Creek and the Arthur Kill are National Wetlands Inventory (NWI)-mapped wetlands. There
are no State designated wetlands on site. A wetlands delineation was performed along South Branch
Creek for which a Letter of Interpretation was obtained by NJDEP (Figure 5-18). The border of the
nearest NJDEP-mapped wetland is located to the south of the site, approximately 500 feet from the
outlet of South Branch Creek to the Arthur Kill.

Pralls Island, located in the Arthur Kill directly opposite to the LCP site off the shoreline of Staten Isia nd,
contains areas of New York State Department of Environmental Conservation-mapped Tidal Wetlands.
Classified tidal wetlands include areas identified as Intertidal Marsh, High Marsh, and Formerly
Connected. The locations of these wetlands are presented in Figure 2-27. Please refer to the Habitat
Assessment report (Appendix F) for additional details.

2.10 Regional Studies

As stated previously, most of the region was highly industrial and consists of land that has been created
through the filling of tidal wetlands. The Arthur Kill is a large navigable, tidal straight that is tidally
influenced from the New York Harbor and the Atlantic Ocean. Likewise, the Rahway River to the south is
a tidally influenced tributary of the Arthur Kill traveling through an industrial area. Background
contaminant conditions and contributions to the sediments from many sources are widespread. There
are numerous NJDEP-contaminated sites in the region, in addition to the LCP site, many of which have
the highest remedial level designations of “C3” and “D,” indicating high levels of multiple contaminants
that may be impacting surface and groundwater. Additionally, there are a number of sites within the
Newark Bay complex with extremely high mercury levels that may influence levels in Arthur Kill (NJDEP
2001). In addition, the New Jersey Turnpike, completed in 1954, crosses Piles Creek west of the GAF
site. The Turnpike is a regional source of contaminants typical of road runoff, such as heavy metals
(particularly lead), BOD/COD, nutrients, oil and grease, PAHs, pesticides, herbicides, and PCBs, as well
as of contaminants released through spills and -accidents on the roadways.

Numerous studies have addressed specific contaminants and their fate and transport in the New York/
New Jersey Harbor system. Many of these are catalogued and distributed by several regional
organizations. Key data from these organization’s databases are presented on Figures 2-28 through
2-30. Additional information regarding the regional studies is described below.
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Section 2 Remedial Investigation Report

2.10.1Contamination Assessment & Reduction Project (CARP)

Contamination Assessment & Reduction Project (CARP) is a coalition of harbor partners from federal,
state and non-governmental branches, headed up by the New York State Department of Environmental
Conservation (NYSDEC). The purpose of the project is to find solutions for the harbor’s dredged
materials. Its main objectives are identifying and quantifying the sources of contamination, establishing
baseline levels of contaminants of concern in the water, sediment and fish tissue, and predicting future
conditions (CARP, 2008). :

CARP uses mathematical modeling to characterize the dioxins/ furans, PAHs, pesticides, and metals
present in the harbor system. Their models include point and non-point source loading inputs, estuarine
hydrodynamics and sediment transport, contaminant fate and transport, bioaccumulation and toxicity
(CARP, 2008). The results used for these models are stored in a database. The database not only
stores CARP data but also a range of other data sources, including the EPA’'s REMAP project.

The EPA’s Regional Environmental Monitoring and Assessment Program, otherwise known as REMAP, is
a regional study, which obtains information on the New York/ New Jersey Harbor. It was created to
“answer ecological questions on a regional scale” (EPA, 2007). The project obtains sediment, water and
benthic samples. These results can be found in the CARP database along with several other projects.

In Figures 2-28 and 2-29 CARP’s results for mercury and dioxin in the estuary sediment have been
plotted. Each figure shows a large number of samples collected in the Lower Passaic region due to its
industrial nature, which is a useful comparison for the LCP region.

2.10.2National Oceanic and Atmospheric Administration (NOAA)

National Status and Trends Program run by the National Oceanic and Atmospheric Administration (NOAA)
also monitors the Hudson-Raritan Estuary. The concentrations of contaminants and the biological
responses to said contaminants in this area have been compared to other sites around the United
States. This study specifically targets point and non-point sources and characterizes the contaminants
of concern for each.

The NOAA study was used to determine the current status of the NY/NJ Harbor estuary system. Their

samples were taken north of the LCP site, mostly in the Newark Bay and in the lower Passaic River,
Figure 2-28 through 2-30. These results were then compared with the CARP data and the LCP data.

.2.10.30Id Ptace Creek

0Old Place Creek was selected to serve as a reference stream. Old Place Creek is a tidal creek consisting
of salt marshes and an adjacent successional southern hardwood forest, and is located in Staten Island,
New York, on the eastern side of the Arthur Kill (Figure 2-21). The area is located immediately north of
the Goethals’s Bridge and is surrounded by heavy industrial development. This creek is similar in many
respects to SBC, including the width and depth, and provides a tool for evaluation of SBC and other
regional data.

Samples of sediment, surface water, and biota were collected in Old Place Creek by BC on behalf of
ISP-ESI contemporaneously with the Phase Il Rl in fall 2008. The purpose of this effort was to
characterize regional background conditions. Samples were analyzed for TCL/TAL analytes as well as
total and methyl mercury, and Dioxins/Furans. The resuits of the study of Old Place Creek are presented
in Appendix M.

| Brown s Caldwell :
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CONTRACT FOR SALE AND PURCHASE OF

CHLORINE GAS AND CAUSTIC SODA

. n
THIS AGREEMENT made this 2/s¢ aay of /‘4/’4@7/ - '
1972, by and between LINDEN CHLORINE PRODUCTS, INC., a Delaware
corporation, P. O. Box 484, Linden, New Jersey (hereinafter

called"seller"), and KUEHNE CHEMICAL COMPANY, INC., a New

Jersey corporation, having an office at 878 Woodruff Lane,

Elizabeth, New Jersey (hereinafter called "B;yef"),

WHEREAS, Seller will operate a chlor}ne caustic plant
in Linden, New Jersey on premises to be owneé By it whidh are
being purchased irom GAF Corporation; ana

WHEREAS, Buyer will operate a sodium hypochlorite
manufacturing plant at Linden, New Jersey located on certain

premises to be leased from Seller immesdiately adjoining the

premises on which shall be located Seller's chlorine caustic

.,plant;_aﬁd

WHEREAS, Seller will manufacture chlorine gas and

caustic soda and Buyer will use chlorine gas and caustic soda
in its production; and

WHEREAS, Sellcr is willing to sell to Buyer and Buyer
is willing to purchagc from Seller chlorine gas and caustic

soda on the terms and conditions hereinafter set forth;



. ( '.;

NOW, THEREFORE, the parties hereby agree as follows:

1. Seller hereby agrees to sell to Buyer and%Buyer .
agrees to purchasé from Seller all Buyer's requiremen£s of
chlorine gas during the term of this agreement and any
renewals hereof.
2. Buyer's requirements of chlorine gas are estimated
to be a minimum of 8,000 tons and a maximum of 15,000 tons per
annum during the first year of this Agreement and durihg each
year thereafter as the parties hereto shall mutually determine.
. 3. The price of chlorine gas to be purchased by

Buyer hereunder shall be the then current competitive price

PR =l

of Seller for chlorine gas to sodium hypochlorite manufacturers

o m—

and chlorine repackagers, f.o.b. Seller's plant, Linden, New

———— Copmm——

Jersey, less three allowances as follows: .

A. an equipment allowance of $4.00 per ton,
B. a liquefaction and tailgas chlorine allowance
of $2.50 per ton, and
C. a handling allowance of $1.00 per ton.
4. Seller hereby also agrees to sell to Buyer and

Buyer agrees to purchase from Seller all Buyer's requirements

of caustic soda during the term of this Agreement and any

-

renewals hereof.

5. Buyer's requirements of caustic soda are estimated
to be a minimum of 9,600 tons and a maximum of 18,000 tons per
annum during the first year of this Agreement and during each
year thereafter as the parties hereto shall mutually determine. :

6. The price of caustic soda to be purchased by .

“Buyer hereunder shall be the then current competitive price

of Seller for caustic soda to other resellers and/or sodium

-2~
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hypochlorite_mgnufacture;s, f.o.b. Seller's ﬁlant, Lihden,
New Jersey, less a handling allowance of.$l.00 per ton.
| 7. Buyer agrees to give Seller reasonable notice

of the time when shipments of chlorine gas”and/or c#uétic
soda will be rgquired and further agrees to distribute its
orders for these products in equal monthly quantitieé to the
extent its needs will permit.

8. De1i§ery of the chlorine gas and caustic éoda
will be made.by means of pipelines_rﬁnning from Seller's
plant ﬁo Buyer'é‘plant.' For these purposes, Seller shall
install and maintain, at its cost and expense, such pipelines
as may mutually be agreed upon from time to time running from
Seller's chlorine-caustic p%ant.to the boundary line of Seller's
property and Euyer shall install and maintain, at its cost and
expenSe,}such pipelines as may be mutually agreed upon from
time to time running from the boundary line of Buyer's premises
to Buyer's plant. If either party fails to maintain its
pipelines, the other party.may,lat its option, do so, and
charge the costs théreof to the other party. If for any
reason'bther than the fault of Seller an alternate means of
deliyery shall become neceséary, it is expressly agreed and
understood that in such event all transportation charges on
deliveries hereunder shall be borne by Buyer; |

9. Notwithstanding anything hereinabove contained

to the contrary, Buyer agrees to take from Seller all the

-3-
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tail gas chlorine broduced at Seller's plant in Linden, New O

" Jexrsey during the term of this agreement and any renewals here-

of, at the price per ton hereinabove spécified; PROVIDED, HOWEVER;
if for any reason Buyer cannot take all of the tail gas chlorine
produced by Seller then Buyer shall pay to Seller as additional
rent in accordance with paragraph 5 of the Lease dated even date
herewitﬁ between Seller, as Landlord, and Buyer, as Tenant,
covering Buyer's plant located in Linden, New Jersey, an amount
equal to the difference for the prior month between seven (7%)
per cent of Seiler's total chlorine production calcuiated in
tons and tﬁe number of tons of tail gas chlérine taken by
Buyer, if any, multiplied by the then curreﬂt per ton price of
chlorine as provided in paragraph 3 hereof.; The parties agree
that the aforesaid seven (7%) per cent figu;:e shall be reduced @
in the future if it becomes technically and economically feasible
to do so.

10. Seller may at any time include in or add to the
price, ali taxes, excises, or other charges imposed by law on

or incident to the production, sale, transportation, delivery

or use of the chlorine gas and/or caustic soda purchased hereunder

by ﬁuyer;

11. Seller's weights shall govern except that in the
case of proven error, adjustments sha}l be made.

12. The terms of pavment for the chlorine gas and

caustic soda furnished ‘hereunder shall be net cash in thirty

(30) days from the Efff_gf_iﬂ!9i¢es
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13. Risk 6f loss and responsibility for chlorine gas
~and caustic soda deliveréd hereunder through pipelines shall
pass to Buyer when said chlorine gas or 6austic soda passes
into that portion_bf the pipeline maintained by Buyer. Risk
of loss and respoﬁsibility for chlorine.gas and causéic.soda
sold hereunder and delivered other than through pipelines shall
pass to Buyer when placed in Buyer's vehicles.or those of a |
common cafrier.

14. SELLER WARRANTS THAT THE CHLORINE GAS AND CAUSTIC
SODA SHALL BE OF MéRCHANTABLE QUALITY. SELLER DOES NOT MAKE
AND IT IS NOT TO BE HB#D LIABLE FOR ANY WARRANTY OF FITNESS
FOR A PARTICULAR USE OR PURPOSE CR FOR ANY OTHER WARRANTY OF
ANY XIND WﬁATSOEVER, EXPRESS OR IMPLIED,_EXCEPT AS SET FORTII
iﬁ THE PRECEDING SENTENCE. BUYER ASSUMES ALL RISX AND LIABILITY
WITH RESPECT TO RESULTS OBTAINED BY THE USE OF THE CHLORINE GAS
AND/OR'CAUSTIC SODA WHETHER USED ALONE OR IN COMBINATION WITH
OTHER PRODUCTS. NO CLAIMS OF ANY KIND WHATSOEVER, WHETHER
BASED ON BREACH OF WARRANTY, THE ALLEGED NEGLIGENCE OF SELLER,
OR OTHERWISE, WITH RESPECT TO THE CHLORINE GAS OR.CAUSTIC SODA
. DELIVERED OR FOR FAILURE TO DELIVER ANY CHLORINE GAS OR CAUSTIC
SODA SHALL BE GREATER IN AMOUNT THAN THE PURCHASE PRICE HEREUNDER
OF THE CHLORINE GAS OR CAUSTIC SO0DA IN RESPECfFOF WHICH DAMAGES
ARE CLAIMED, AND SELLER SHALL NOT BE LIABLE fOR ANY INCIDENTAL'
OR CONSEQUENTIAL DAMAGES; AND FAILURE OF BUYER TO GIVE WRITTEN
NOTICE OF CLAIM WITHIN THIRTY DAYS AFTER DELIVERY OF THE

CHLORINE GAS OR CAUSTIC SODA OR THE DATE STATED FOR DELIVERY,
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AS THE CASE MAY BE, SHALP CONSTITUTE AN IRREVOCABLE ACCEPTANCE C
bF THE CHLORINE GAS OR CAUSTIC SODA AND A WAIVER BY THI;J BUYER
OF ALL CLAIMS WITH RESPECT TC SUCH CHLORINE GAS OR CAUSTIC
SODA. ANY ACTION FOR BREACH OF THIS CONTRACT MUST BE COMMENCED
WITHIN ONE YEAR AFTER THE CAUSE OF ACTION HAS ACCRUED.

| 15. sSeller certifies that in the manufacture of the
chlorine gas and caustic soda it will comply with the Fair
Labor Stahdaras Act of 1938, as amended.

16. If Buyer fails to perform any of the terms of this

- contract, Seller may defer shipment until such failure is made

good, or may treat such failure as final refusal to accept
further shipments and may cancel fhis contract. Seller may
terminate this contract if Buyer becomes insolvent, assigns its@
property for the benefit of éreditors or is adjudicated a bank-
rupt. Either party's waiver of any breach, or failure to
enforce any of the terms and conditions of this contract, at
any time, shall not in any way affect, limit, or waive such
party's right thereafter to enforce and compel strict compliance
with every term and condition of the contract.

17. The Buyer shall not assign this contract or any
right or obligation hereunder without the express prior written
consent of the Seller and any purported assignment shall be void
and ineffective, but this contract shall be binding upon and inure
to the benefit of the successors of the parties hereto.

18. The construction, performance and completion of this

contract are to be governed by the law of the state of New Jerse@

-
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To the extent that the contract provisions hereof may vary
from the Uniform Commercial Code of the State of New Jersey
oxr any other jurisdiction, the contract prov;s;ons hereof

shall govern. This contract is 1ntended by the parties hereto

—
o ——

" ds the final expression of their agreement /and is a complete

and exclusive statement of the terms hereof notwithstanding
any oral representations or statements to the.contrary hereto-
fore made. No modification or release of this contract shall
be effective unless in'writing'signed by the other party and
specifically stating it is such mcdificatioq or release.
19./y(a) Except for the purchase ofgtail gas chlorine
as provided invparagrapb 9 above(’neither party is to be liable
for delay or failure to perform in whole or part by reason of
contingencies beyond its control whether hereln spec1f1cally
enumerated or not, including among others, act of God, force
majeure, war, acts of war, revolution, civil comnotlon,ﬁrlot,

acts of public enemies, blockcade or embargOI/delays of carriers,

car shortage, fire, explosion, breakdown of plant, strike,

lockout, labor dispute, casualty or accident, earthquake,

" epidemic, floods, cyclone, tornado, hurricane or other wind-

storm, lack or failure of sources of supply of labor, raw
materials, power and supply, or excessive cost thereof, con-
tingencies interfering with the production or with customary

or usual means of transportaticn of the chlorine gas and caustic
herein described, or with the suppiy of coal or fuel or of any

raw material cfvwhich said articles are a product or which may

-7~
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be used in their mgnufacture, or where material covered
hereby is not manufactun_ad by Seller than lack or failure of O
Eources of supply of said material or by reason of any law,
order, proclamation, regulation, ordinénce, demand, requisition,
or requirement or any other act of any governmental authority,
national, state or local, including court orders, judgments,
or decrees, or any other cause whatsoever, whether similar or
dissimilar to those above enumerated, beyond the reasonable |
control of the party. Quantities so affected may be eliminated
by the Seller from this contract.without liability.

(b) If by reason of any of the foregoing contin-
gencies or of national emergency, the quantities of material

covered hereby, or any materials used in the production thereof,

reasonably available to Seller shall be less than its total nee

for its own use and for sale, Seller may distribute its avail-
able supply among any or all purchasers or its own departments,

divisions, oxr branches, on any basis it deems fair and practical,

- without liability for any failure to'perform this contract which

may result therefrom.

20. All notices reguired under the terms of this Agree-

- ment shall be given and shall be complete by mailing such notices

by certified or registered mail, return receipt reguested, to
the address of the parties as shown at the beginning of this
Agrcement, or to such other address as shall be designated in

writing, which notice of change of address shall be given in

¥\ the same manner.

. .
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21. The term of this Agreement shall be for five (5) (.

years commencing upon the date Seller commences the operation

-8~
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of.its chlorine caustic plant in Linden, New Jersey, and
ending on the fifth anniverséry date hereof' énd(-in the
absence of written notice to the-contrary given by either
party hereto to the other at least six (6) months prior to the
end of the initial term, shall renew automatically for a one

Year term upon the same terms and conditions as are set forth

herein and for like terms of one year thereafter in the absence

A

of written notice to the contrary gi&en by either party to the

other at least six months prior to the expiration of any one

- year term.

22. Notwithstanding anything hereinabove provided, if

for any reason Seller is unable to supply to Buyer sufficient

chlorine gas and caustic soda hereunder in any month to enable
Bﬁyer to manufacture in that month.an amount of sodium hypo-
chlorite éQual to not more than the arithmetic monthly average
of its production in the prior six months, Seller will pay to
Buyer the difference in any calendar year (up to a maximum of
eighteen (18%) percent of the then current minimum number of

tons of chlorine gas and of caustic soda pursuant to paragraphs

2 and 5 hereof) between the then current per ton price of chlorine

gas and caustic soda as provided in paragraphs BIgnd g herecof
and the érice per ton that Buyer is required to pay to obtain
the same ftom other sources.

23, Seiler shall be responsible for disposin§ of any
mercury residue in the chlorine and caustic soda furnished to

Buyer hereunder collected by the Buyer in jts. equipment.



o

24. The allowancés provided for in paragraphs 3 and 6

shall be adjusted annually on the anniversary date of this

Contract to reflect actual costs, including the applicable

. proportionate share of overhead expenses.

IN WITNESS WHEREOF, the parties have interchangeably

set their hands and seals or caused these presents to be signed

by their proper cérporate officers and caused their proper

corporate seals to be hereto affixed, the day and year first

above written.

L lf '. )AT"TEST:

LINDEN CHLORINE PRODUCTS, INC.

o O o @

¢ President

KUEHNE CHEMICAL COMPANY, INC.

By L//ﬁ’a L Lroloce

President
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CONTRACT FOR SALE AND PURCHASE OF

CHLORINE AND CAUSTIC SODA

[ H3
93
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THIS AGREEMENT made this 2% day of {i# ... g v 1077,
by and between LINDEN CHLORINE PRODUCTS, INC., a Delaware
corporation, 14 Commerce Drive, Cranford, New Jersey 07016
(hereinafter called "Seller"), and KUEHNE CHEMICAL COMPANY,
INC., a New Jersey corpération, P.O0. Box 534, Linden, New
Jersey 07036 (hereinafter called "Buyer").

WHEREAS, Seller is in the chemical business and, among
other things, operates a chlorine caustic plaht in Linden, New
Jersey on premises aned by it; and

 WHEREAS, Buver operates a sodium‘hypochlorite manu-~
facturing plant and chemical resale business at Linden, New
Jersey located on certain premises immediately adjoining the
premises on which is located Seller's chlorine caustic plant;
and | '

WHEREAS, Seller hanufactures chlorine and caustic
soda, among other things, and Bﬁyer, among other things, uses
chlorine and caustic soda in the manufééture of sodium hypo-
chlorite and also resells chlorine and caustic soda; and

WHEREAS, Seller is willing to.sell to Buyer and Buyer
is willing to purchase from Seller chlorine and caustic soda,
on the terms and conditions hereinafter set forth;

NOW, THEREFORE, the parties hereby agree as follows:

1. Seller hereby agrees to sell to Buyer and Buyer



agrees to purchase from Seller all of Buyer's reculrements

——— . ol

of chlorlne for Buyer's market area served by Buyer's Linden —

e e et

locatzon durlng the term of this Agreement and any renewal

e >y
-

hereof.

2. Buyer's requirements of chlorine for nanufacture

of sodlum hypochlorlte and for resale 1n 150 pound cylinders

and 1 ton contalners are estimated to be approximately 18,000

J T N i acataiC o

tons for the calendar year 1977 and during each year there-
after unless the parties hereto shall mutually determine other-
wise. Buyer shall attempt to consume requirements in a uniform
manner and shall furnish Seller with approximate monthly re-
quirements and update same quarterly on March 1, June 1,
September 1 and December 1 of each year. Notwithstanding any-
thing herein contained to the contrary, requirements and supply
commitments can be changed at any time by mutual egreement of
the parties. |

3(a). The price of chlorine to be purchased by Buyef
hereunder for use in the manufacture of sodium hypochlorite
shall be the then current competitive price for chlorine to

other industrial consumers, F.O0.B. Seller's plant, Linden,

New Jersey, less an allowance of $35.00 per ton for gaseous

pipeline delivery and tailgas consumption. The $35.00 per

ton allowance will be adjusted upward or downward annually
based on changes in Buyer's labor costs and adjusted ﬁpward

or downward annually based on changes in Buyer's transportation
costs. Adjustments in the allowance based on changes ie labor

and transportation costs shall be effective the first day of

(



each fiscal yeér of Buyer commenciﬂg July 1, 1977 to reflect

increases or decreases in the labor costs and transportation

costs during the prior fiscal year. The price of chlorine

purchased by Buyer for the manufacture of sodium hypochlorite
shali be adjusted monthly effective January 1, 1977 in accord-
ance with Scheéule A.

3(b). The price of liquid chlorine to be purchased by
the Buyer hereunder for.resalg in 150 pound cylinders and 1 ton
containers shall be Seller's then current F.O.B. posted market
price less an equipment allowance of $4.00 per ton.

4, Seller hereby ‘also agrees to sell to Buyer and

'Buyer agrees to purchase from Seller all of Buyer's require-

ments of caustic soda for the manufacture of sodium hypochlorite

R LA T SN A Aty v e s aep. o, . —t

a—— e A Ao

at Buyer's Linden, New Jersey'locatiod:ééééggz;liaaiig'during the
term of this Agreement and any renewal hereof. |

5(a). Buyer's requirements of caustic soda for the
manufacture of sodium hypochlorite are estimated to be appréxi—
mately 18,000 tons for the calendar year 1977 and during each
year thereafter unless the parties hereto shall mutually deter-
mine otherwise. Buyer shall attempt to consume requirements in
a uniform manner and shall furnish Seller with apprbximate
monthly requiréments and update same gquarterly on March 1,
June 1, Septeﬁber 1 and December 1 of each year. Notwithstand-
ing anything herein contained to the contrary, requirements and
supply commitments can be changed at any time by mutual agree-
ment of the parties.

5(b). Buyer's requirements of caustic soda for resale

are estimated to be approximately 500 tons for the calendar

-3~



year 1977 and during each year thereafter unless the parties

hereto shall mutually determine otherwise. Buyer shall attempt C
to consume requirements in a uniform manner and shall furnish
Seller with approximate monthly requirements and update same
quarterly on March 1, June 1, September 1 and December 1 of
each year. Notwithstanding anything herein contained to the
contrary, requirements and supply commitments can be changed
at any time by mutual agreement oflthe parties.
6(a). The price of caustic soda to be purchased by
Buyer hereunder for the manufacture of sodium hypochlorite
shall be the then current competitive price for caustic soda

to other industrial consumers, F.0.B. Seller's plant, Linden,

New Jersey.

6(b). The price of caustic soda to be purchased by O

the Buyer hereunder for resale shall be Seller's then current

F.0.B. posted market price less a five (5%) percent resale

allowance.

7. Either party may give thirty (30) days written
notice to the other party of a change in the then current
competitive price for either product to other industrial con-
sumers, and at the expiration of said thirty (30) days the
change shall take effect with respect to the price for the
purchase of such product for use in the manufacture of sodium
hypochlorite unless the other party within fifteen (15) days
-after reéeipt of such notice disagrees that such a change in
the then current competitive price exists. 1In the event of

such disagreement, the dispute shall be submitted within <.



fifteen (15) days to a mutually agreeable third party for
binding arbitration ahd decision within thirty (30) cdays
thereafter. During such érbitration, the previous established
price shall be used for the purpose of this Agreement, hOwéver,
the disputed sum shall be paid by the disputing party into an |
escrow account. Within ten (10) days after the arbitrator
renders his decision, the escrow funds will be disbursed so
as to implement thé decision. The costs of arbitration shall
be shared equally by the parties. The decision of ihe arbi-
trator shalllbe final and binding on the parties, and no suit
at law or equity shall be instituted by either party other
than to enforce the award of the arbitrator.

8. DeliQery of the chlorine and caustic soaa will be

. ‘*
made by means of a pipeline running from Seller's plant to

Buyer's plant. For these purposes, Seller shall install and
maintain, at its cost and expense, such bipelines as méy
mutually be agreed upon from time to time running from Seller's
‘chlorihe caustic plant to the boundary line of Seller's property
and Buyer shall install and‘maintain, at its cost and expense,
such pipelines aé may be mutually agreed upon from time to
time‘running from-the.boundary line of Buyer's premises to
Buyer's plant. If for any reason'an alternate means of delivery
éhall become necessary, it is expressly agreed and understood
that in such event all transportation charges on deliveries
hereunder shall be borne by the responéible party.

| 9(a). 'Notwithstanding anything hereinabove contained

to the contrary, Buyer agrees to take from Seller that number



of téns of tailgas chlorine produced at Seller's plant in _ -
Linden, New Jersey, during the term of this Agreement aﬁd C
any renewals hereof, equivalent to the lesser of (i) ten (10%)

percent of Seller's total chlorine production calculated in

tons at (ii) fifty (50) tons per day at the price per ton

hereinabove specified in Paragraph 3(a); PROVIDED, HOWEVER,

if for any reason Buyer cannot take such required quantities

of tailgas chlorine from Seller, Buyer will pay to Seller an

amount equal to the Seller's .then current posted market price

pef ton of chlorine multiplied by the number of tons of

chlorine by which Seller reduced its chlorine production as

a result of Buyer's failure to take from Seller such required

quantities of tailgas chlorine.

9(b). Seller agrees to use its best efforts to main- C

tain its chlorine liquefaction facilities in good oxder.
Seller also agrees to minimize tailgas pfoduction when and
if requested by Buyer. Any extra cost incurred by Seller in
minimizing tailgas production shall be for Buyer's:account
with its prior agreement.

10. Seller may at any time include in or add to ti .
price, all taxes, excises or other charges imposed by law on
or incident to the production, sale, transportation, delivery

or use of the chlorine and/or caustic soda »urchased hereunder

by Buyer.

ll1. Buyer's weights will be used but Séller has the
___—-*“""-‘_- O —

option to use its weights and Seller's weight shall govern

except that in the case of proven error, adjustments shall be C.




made.

12. The terms of payment for the thorine and caustic
soda furnished hereunder shall be net cash in thirty (30) days
from the date of invoice. ‘

13. Risk of loss and responsibility for chlorine and
caustic soda delivered hereunder through pipelines shall paés
to Buyer when said chlorine and caustic soda passes into  that
portion of the pipeline maintained by Buyer. Risk of 1055 and
responsibility for chlorine and caustic soda sold hereunder
and delivered other than through pipelines shall pass to
Buyer when placed in Buyer's vehicles or those of a common
carrier. |

14. SELLER WARRANTS THAT THE CHLORINE AND CAUSTIC SODA |

SHALL BE OF MERCHANTABLE QUALITY. SELLER DOES NOT MAKE AND IT

IS NOT TO BE HELD LIABLE FOR ANY WARRANTY OF FITNESS FOR A
PARTICULAR USE OR PURPOSE OR FOR ANY OTHER WARRANTY OF ANY
KIND WHATSOEVER, EXPRESS OR IMPLIED, EXCEPT AS SET FORTH IN
THE PRECEDING SENTENCE. . BUYER ASSﬁMES ALL RISK AND LIABILITY

— ~—— —r——
WITH RESPECT TO RESULTS OBTAINED BY THE USE OF THE CHLORINE

AND/OR CAUSTIC SODA WHETHER USED ALONE OR IN COMBINATION WITH
-——‘“———-——‘-‘ — . - e

OTHER PRODUCTS. NO CLAIMS OF ANY KIND WHATSOEVER, WHETHER

e

"

BASED ON BREACH OF WARRANTY; THE ALLEGED NEGLIGENCE OF SELLER,
OR OTHERWISE,FWITH'RESPECT TO THE CHLORINE OR CAUSTIC SODA
DELIVERED OR FOR FAILURE TO DELIVER ANY CHLORINE OR CAUSTIC
SODA SHALL BE GREATER IN AMOUNT THAN THE PURCHASE PRICE HERE-
UNDER OF THE CHLORINE OR CAUSTIC SODA IN RESPECT OF WHICH
DAMAGES ARE CLAIMED, AND SELLER SHALL NOT BE LIABLE FOR ANY

)
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INCIDENTAL OR CONSEQUENTIAL DAMAGES; AND FAILURE OF BUYER TO
GIVE WRITTEN NOTICE OF CLAIM WITHIN THIRTY (30) DAYS AFTER
DELIVERY OF THE CHLORINE OR CAUSTIC SODA OR THE DATE STATED
FOR DELIVERY, AS THE CASE MAY BE, SHALL CONSTITUTE AN
IRREVOCABLE ACCEPTANCE OF THE CHLORINE OR CAUSTIC SODA AND

A WAIVER BY THE BUYER OF ALL CLAIMS WITH RESPECT TO SUCH

CHLORINE OR CAUSTIC SODA. ANY ACTION FOR BREACH OF THIS CON-

TRACT MUST BE COMMENCED WITHIN ONE (1) YEAR AFTER THE CAUSE YV

OF ACTION HAS ACCRUED.
e e
15. Seller certifies that in the manufacture of the

chlorine and caustic soda it will comply with the Fair Labor

Standards Act of 1938, as amended. )

.. ———— e . et mm— e ee

16. Either Seller or Buyer may terminatéhﬁhis contract

if the other becomes insolvent, assigns its property for the

benefit of creditors or is adjudicated as bankrupt. Either

party's waiver of any breach, or failure to enforce any of

the terms and conditions of this contract, at any time, shall

not in any way affect, limit or waive such party's right there-

after to enforce and compel strict compliance with every term

and condition of the contract. . o S e e
.-17; éhe Buyer sﬂgii ﬁot agéién this contracf or any

right or obligation hereunder without the express prior

written consent of the Seller and any purported assignment

shall be void and ineffective, but this contract shall be

binding upon and inure to the benefit of the successors of

the parties hereto. |

18. The construction, performance and completion of

@



PS

this contr;ct are to be governed by the law of ‘the Stéte of
New Jersey. To the extent that the contract provisions hereof
ma; vary from the Uniform Commercial Code of the State of New
Jersey or any other jurisdiction, fhé contract provisions
hereof shall govern. This contract is intended by the parties
hereto as the final expression of their agreement with respect

to the sale and purchase of chlorine and caustic soda from and

after the date hereof and is a complete and exclusive statement
of the terms hereof notwithstanding any oral represgntations or
statements to the contrary heretofore made. No mbdification or
release 6f this contract shall be effective unless in writing
signed by the other party and specifically stating it is such
modification or release. ‘

19(a). Neither party is to be liable for delay or
failure to perform‘in whole or part by reason of contingencies
beyond its control, whether herein specifically enumerated of
not, including amoﬁg others, acts of God, force majeure, war,
acts of war, revolution, civil, delays of carriers, car shortage,
fire, explosion, breakdown of plant, strike, lockout, labor
dispute, casualty or accident, earthquake, epidemic, floods,
cyclone, tornado, hurricane or other windstorm, lack or failure
of sdufces of supply of labor, raw materiéls, powervand supply,
or éxcessive cost thereof, contingencies interfering with the
production or with customary or usual means of transportation\
of the chlorine and caustic herein déscribed, or with the
supply of coal or fuel or of any raw materials of which said

articles are a product or which may be used in their manufacture,




or where material covered hereby is not manufactured by

Seller, then lack or failure of sources of supply of said . .
material or by reason of any law, order, proclamation,
regulation, ordinance, demand, requisition, or requirement
or any other act of any governmental authofity, national,
state or local, including court orders, judgments, or decrees,
or any other cause whatsoever, whether similar or dissimilar
to those above enumerated, beyond the reasonable control of
the party. Quantities so affected may be eliminated from
this contract without liability.

19(b). Buyer recognizes that the consumption of
Seller's tailgas chlorine is critical to the continued
economical operations of Seller's chlorine caustic plant.

Buyer agrees to maintain its equipment in good working order (.

and to provide spares throughout the systems and on shelf to
help insure continuous operation. Buyer also agrees to main-
tain emergency reserves of four (4) hours of caustic which can
be used to neutralize chlorine to permit orderly shutdown of
the Seller's plant in the event of failure of the Buyer's
system. Buyer further agrees to keep Seller informed if it
anticipates any problems with respect to its continued opera-
tion.

20. All notices required under the terms of this Agree-
ment shall be given and shall be completed by mailing such
notices by certified or registered mail, return receipt
requested, or presented in person with a written receipt.

Mailing of notices shall be to the address of the parties C

~10-



shown at the beginning of this Agreement, or to such 6ther
address as shall be designated in writing.

21. The term of this Agreement shali be for the period
commencing upon the date hereof and ending December 31, 1982 .
(the "Initial Térm"), and, in the absence of written notiée
to the contrary given by either party hereto to the other at
least six (6) months prior to thé end of the Initial Term,
shall‘renew automatically for a one (1) year term upon the
same terms and conditions as are set forth herein and for like
terms of‘one (1) year thereafter in the'abﬁence of written
notice to the contrary given by either party to the dther at
least six. (6) months prior to the expiration of any one (1)
year term.

22. Notwithstandihg anything hereinabove provided, if
for any reason Buyer has ordered but Seller is unable to supply
to Bﬁyer sufficient chlorine and caustic soda hereunder in any
month to enable Buyer to manufacturejin that month an amount
of sodium hypochlorite equal to its production for that same
month in the prior calendar year, Seller will pay to Buyef the
difference in any calendar year (up to a maximum of eighteen
(18%) percent of the then current minimum number of tons of
chlorine and of caustic soda pursuant to Paragraphs 2 and 5
hereof) between the then current per ton price of chlorine and
caustic soda as provided in Paragraphs 3(a) and 6(a) hereof and
the price per ton(that Buyer is required to pay to obtain the
same from other sources. Seller also agrees that it will

maintain during the term of this Agreement a sufficient

-11-




inventory of chlorine and caustic soda to satisfy at least

three (3) days of Buyer's requirements. | ' ' O
23. Seller shall be responsible for disposing of any
mercury residue in the chlorine and caustic soda furnished to
Buyer hereunder collected by the Buyer in its equipment. Seller
shall be responsible for disposal of any tailgas bleach in
excess of Buyer‘§ reguirements.
24. .The parties understand and agree that Seller and
E. I. duPont deNemours & Company, Inc. ("duPont") have entered
into a Sales Agreement for a term ending December 31, 1982, -
pursuant fo which Seller is to furnish duPont with chlorine
and caustic soda produced at its chlorine caustic plant in
Linden, New Jersey. 1In view of the said Sales Agreement, and’

notwithstanding anything co-:ained to the contrary in this

Agreement, the parties hereto agree that if for any reason
Seller's production of chlorine and/or caustic soda is
insufficient to satisfy the requirements of both duPont and
Kuehne under their respéctive agreements with Seller, Seller
shall distribute its available supply of chlorine othér than
tailgas chlorine between Kuehne and duPont on the basis of
67% to duPont and 33% to Kﬁehne and Seller shall distribute
its available supply of caustic soda between Kuehne and duPont
on the basis of 60% to duPont and 40% to Kuehne.

25. This Agreement shall supersede as of the date
hereof the Contract of Sale and Purchase of Chlorine Gas and
Caustic Soda dated July 21, 1972 between the parties, and the

Amendment thereto dated August 20, 1973.
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O IN WITNESS WHEREOQOF, the partiés have interchangeably
| set their hands and seals or caused these presenté to be
signed by their proper corporate officers and caused ;heir
proper corporate seals to be hereto affixed, the day and year

first‘above written.

ATTEST: ’ LINDEN CHLORINE PRODUCTS, INC.

T Executive Vice President

AR ]/f/ i sy WC Coliak
v | /’

P A

' L

. S
A

'ATTEST: , KUEHNE CHEMICAL COMPANY, INC.

S ""'/.-. 7 V
' \ L’ v 2, T~ _/‘j;:, Ry / v
Ve a Pl A G By i "¢ty b /-4%
et 7 Secretarx;l Treasuigf’f
' vy s

Gy

A
*)

"(n'f\h
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SCHEDULE A

Effective January l; 1977, the price for chlorine
purchased for use in the manufacture of sodium hypochlorite
shall be reduced on any given date for all such chlorine
supplied hereunder by Seller to Buyer which is produced on
that date in accordance with the following schedule if the
amount of carbongte "B" content in the chlorine produced on
that day exceeds five (5) grams per liter for twelve (12) or
more continuous hours:

Reduction per each ton
produced during continuance

Carbonate Reading of such reading
5 to 5.99 $ 1,00 ’
6 to 6.99 2.00
7 to 7.99 4.00
8 to 8.99 6.00
9 to 9.99 8.00
10 and above ' 10.00 or, at Buyer's

option, Buver reserves the

right to process the chlor<
ine and return it to Seller
for its disposal.

~14-~
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LINDABURY, McCORMICK & ESTABROOK
A Professional Corporation

53 Cardinal Drive

P.O. Box 2369

Westfield, New Jersey 07091

(908)233-6800

Attorneys for Kuehne Chemical Company, Inc.

UNITED STATES ENVIRONMENTAL

PROTECTION AGENCY
IN RE:
LCP Chemical Site, Linden :  RESPONSE TO INFORMATION

Union County, New Jersey : REQUEST LETTER

Kuehne Chemical Company, Inc. (“Kuehne”) in response to the Information
Request Letter dated February 27, 1998 says:
GENERAL OBJECTIONS
The answers provided herein are all made subject to the following general objections:
1. Kuehne objects to these requests for information to the extent that they request
information concerning Kuehne’s operations at locations other than the LCP Chemical site
in Linden, Union County, New Jersey.
2. Kuehne objects to these request for information to the extent that they are
unlimited in scope with respect to time and request that Kuehne provide information about

its operations at times when it did not conduct any operations at the LCP Chemical site.

74156-1/DRP



3. Kuehne objects to these requests for information to the extent that they call for
the production of information about other entities which is beyond Kuehne’s knowledge or
control.

4. Kuehne objects to these requests for information to the extent that they seek
to require Kuehne to provide, obtain and/or create information and/or documents which are
not within their knowledge, possession or control.

5. Kuehne objects to these requests for information to the extent that they seek
to require the production or disclosure of information and/or documents relating to activities
conducted by Kuehne at locations other than the LCP Chemical site and operations not
related to the LCP Chemical site.

6. Kuehne objects to these requests for information to the extent that they seek
to require the disclosure of trade secrets.

7. Kuehne objects to these requests for information to the extent that they seek
to require the disclosure of information and/or documents which are protected by the
attorney-client and other privileges.

8. Kuehne objects to these requests for information to the extent that they seek
to require the respondent to form and or divulge legal conclusions and/or require specialized
knowledge to formulate a response.

9. Kuehne objects to these requests for information to the extent that they seek
to require the disclosure of information and/or documents beyond that required by applicable

faw,
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10.

The responses set forth herein are based upon a review of currently available

records within the time allotted by the Request For Information, as extended, and are based

upon a good faith inquiry and the best information available.

11.

Kuehne objects to these requests for information in that the definitions and

instructions are overly broad, burdensome, and vague.

74156-1/DRP

RESPONSES

. Kuehne Chemical Company, Inc.

. Peter Kuehne - President

c/o Kuehne Chemical Company, Inc.
86 Hackensack Avenue
South Kearny, New Jersey 07032

. Kuehne Chemical Company is a New Jersey corporation and its Registered

Agent is Donald F. Nicolai, Esq., Lindabury, McCormick & Estabrook, 53
Cardinal Drive, Westfield, New Jersey 07091.

. See Exhibit A annexed hereto, which consists of the following documents:

i.  Certificate of Incorporation of Kuehne Chemical Company, Inc. dated
June 6, 1966;

1. Certificate of Amendment to the Certificate of Incorporation of Kuehne
Chemical Company, Inc. dated September 14, 1977,

1. Certificate of Merger of Kuehne Leasing, Inc. into Kuehne Chemical
Company, Inc. dated June 22, 1981,

iv. Certificate of Amendment to the Certificate of Incorporation of Kuehne
Chemical Company, Inc. dated December 29, 1982; and

v. Certificate of Merger of Prime Gas, Inc. and The Chloramone Corporation
into Kuehne Chemical Company, Inc. dated May 11, 1989.
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2.

e. Kuehne objects to this request for information in that it is unlimited in scope

with respect to time or with respect to the location of operations and because
it calls for the formation of a legal conclusion. Without waiving the foregoing
or any other objection, Kuehne states that during the period of time when it
occupied a portion of the LCP Chemical site, there were no affiliated or
subsidiary entities of Kuehne which conducted operations at the LCP
Chemical site and Kuehne was not related or affiliated to any other entity
which conducted operations at the LCP Chemical site. In anticipation of the
closure of Kuehne’s operations at a portion of the LCP Chemical site, Kuehne
purchased assets including the real property of Marzahl Chemical, Inc. in 1980
and relocated its operations to 86 Hackensack Avenue, South Kearny, New
Jersey. In 1981, Kuehne merged with Kuehne Leasing, Inc., a paper company
which never conducted any operations.

Kuehne states upon present recollection, information and belief that during the

period of time when it occupied a portion of the LCP Chemical site (as specified in the

answer to 3 below), Kuehne was not required to have any permit issued pursuant to the

Resource Conservation and Recovery Act. During the period of operations at the LCP

Chemical site, Kuehne did have identification numbers pursuant to the Federal Insecticide,

Fungicide and Rodenticide Act as follows: sodium hypochlorite - 35317-20001, and

chlorine - 35317-1.

3.

Kuehne states that during the period from approximately 1973 to January 1981,

it leased a portion of the LCP Chemical site from Linden Chlorine Products, Inc. Attached

hereto as Exhibit B are copies of the following documents:

74156-1/DRP

a. Contract For Sale and Purchase Of Chlorine Gas And Caustic Soda by and
between Kuehne Chemical Company, Inc. and Linden Chlorine Products, Inc.
dated July 21, 1972; and



b. Contract For Sale and Purchase Of Chlorine Gas And Caustic Soda by and
between Kuehne Chemical Company, Inc. and Linden Chlorine Products, Inc.
dated February 4, 1977.

4. Kuehne states that it occupied a portion of the LCP Chemical site from

approximately 1973 to 1981.

5. Kuehne states that during the period of time when it occupied a portion of the
LCP Chemical site, its operations at the LCP Chemical site were as follows:
(a) from approximately 1973 to January, 1981 Kuehne’s operations consisted
primarily of the following:

L receipt, via pipeline from Linden Chemical Products, Inc., of
chlorine and caustic soda;

ii.  blending of chlorine and caustic soda to produce sodium
hypochlorite;

iii.  storage of sodium hypochlorite and shipment of same in bulk via
tank trailers.

In and after 1972 from time to time and at the request and direction of Linden
Chlorine Products, Inc., Kuehne transported chlorine and caustic soda via tank trailers to
Linden Chlorine Products, Inc.’s customers, loaded and unloaded Linden Chlorine Products,
Inc.’s storage facilities, serviced Linden Chlorine Products, Inc.’s railroad tank cars, loaded
Linden Chlorine Products, Inc.’s railroad tankers, loaded barges at Linden Chlorine Products,
Inc.’s docks, and loaded the trucks and railroad tank cars of Linden Chlorine Products, Inc.’s

customers, all with respect to chlorine and caustic soda.
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(b) In or about 1977 Kuehne began packaging some of the chlorine received
via pipeline from Linden Chlorine Products, Inc. in one ton cylinders
known as tank containers for sale to Kuehne’s customers.

(c) In or about 1978 or 1979 Kuehne began to resell some of the caustic soda
received via pipeline from Linden Chlorine Products, Inc. by directly
filling customer’s tank trailers.

Sodium Hypochlorite was stored on-site in above ground storage tanks until

transported off-site in bulk via tanker trucks.

From approximately 1974 to 1981, the person responsible for managing these
operations was Roger Goetzel, Plant Manager. Prior to 1974, the persons responsible for

managing these operations were Cliff Jacobs and Joe Larkin.

6. Kuehne states that during the period of time when it occupied a portion of the
LCP Chemical site, the principal substances purchased, generated, used and/or handled in
the course of Kuehne’s operations at the LCP Chemical site were: chlorine, caustic soda; and
sodium hypochlorite. Sodium hypochlorite was produced by Kuehne by blending chlorine
and caustic soda. Chlorine was received by pipeline from Linden Chlorine Products, Inc.
Caustic soda was also received by pipeline from Linden Chlorine Products, Inc.

a. Respondent objects to this request for information as overly broad, vague and
ambiguous in that the terms “chemicals”, ‘“halogenated” and *‘non-
halogenated” are not defined. Without waiving the foregoing or any other
objection, Kuehne states that the substances set forth in the answer to No. 6
above, were generated, purchased, used and/or transported by Kuehne at or

from the portion of the LCP Chemical site occupied by Kuehne from
approximately 1973 to January, 1981.
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b. Respondent objects to this request for information as overly broad, vague and
ambiguous in that the terms “chemicals”, “halogenated” and “non-
halogenated” are not defined. Without waiving the foregoing or any other
objection, Kuehne states that chlorine and caustic soda were handled for the
purpose of resale and producing sodium hypochlorite, and that sodium
hypochlorite was produced and handled for sale to others.

c. Respondent objects to this request for information as overly broad, vague and
ambiguous in that the terms ‘“chemicals”, “halogenated” and “non-
halogenated” are not defined. Without waiving the foregoing or any other
objection, Kuehne states that it believes that it no longer possesses any records
indicating the quantities of chlorine, caustic soda or sodium hypochlorite
handled during its operations at a portion of the LCP Chemical site, and should
such records be discovered, this response will be supplemented. Based upon
present recollection, Kuehne manufactured approximately 18,000,000 to
25,000,000 gallons of sodium hypochlorite annually from 1972 to 1981.

7. During the time period when Kuehne occupied a portion of the LCP Chemical
site, Kuehne stored sodium hypochlorite (finished product awaiting sale to customers) in
above ground storage tanks. Kuehne did not dispose of hazardous substances, hazardous
wastes or “CERCLA waste material”. Approximately 200,000 gallons of above ground
storage capacity was utilized for finished product. Raw materials were not stored but were
received via pipeline from Linden Chlorine Products, Inc.

8. Kuehne objects to this request for information as overly broad, vague and
ambiguous in that the term “hazardous materials” is not defined. Without waiving the
foregoing or any other objection, Kuehne states that it used above ground storage tanks with
an approximate aggregate capacity of 200,000 gallons to store sodium hypochlorite, prior to
bulk sale to customers.

a. Information on installation date, exact number, size, location and/or

configuration of these above ground storage tanks is not presently available or
recalled.
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b. Storage of sodium hypochlorite.

c. See 8(b) above.

d. The units identified in the answers to No. 8 a-c above were moved from the
LCP Chemical site to Kuehne’s current location at 86 Hackensack Avenue,

South Kearny, New Jersey in or about January, 1981.

9. Documents presently available include the following which are attached hereto

as Exhibit C:
a. Transportation And Service Contract dated July 21, 1972;

b. Letter from Linden Chlorine Products, Inc. dated 1977 regarding the sale of
sodium hypochlorite to Merck & Co., Inc.;

c. Letter from Linden Chlorine Products, Inc. dated 1977 regarding the sale of
sodium hypochlorite to The Chlorox Company;

d. Letter from Linden Chlorine Products, Inc. dated 1977 regarding the
production of sodium hypochlorite for the account of Linden Chlorine Products,

Inc.; and

e. Letter from Linden Chlorine Products, Inc. dated 1977 regarding the sale of
chlorine and caustic soda by Linden Chlorine Products, Inc. to Kuehne.

See also the documents attached hereto as Exhibit B.

10.  Kuehne objects to this request for information to the extent that they are
unlimited in scope with respect to time and request that Kuehne provide information about
its operations at time when it did not conduct any operations at or related to the LCP

Chemical site. Kuehne’s operations at the LCP Chemical site did not result in any release

of hazardous substances, hazardous wastes or “CERCLA waste material”, except that based

upon present recollection, information and belief, there were a few occasions during the
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period from 1972 to 1981 when small amounts of chlorine were released into the atmosphere
and when small spills of caustic soda and sodium hypochlorite would occur and be
neutralized, diluted and broken down into salt and water. The exact number, dates and
quantities of such discharges are not presently available or recalled.

11.  The following persons have knowledge of Kuehne’s production of sodium
hypochlorite during its occupancy of a portion of the LCP Chemical site: 1974 - 1981 -
Roger Goetzel, Vice-President, Kuehne Chemical Company, Inc., c/o Lindabury,
McCormick & Estabrook, 53 Cardinal Drive, Westfield, New Jersey 07091; prior to 1974
- Joe Larkin - deceased and Cliff Jacobs, currently employed by Kuehne Chemical Company,
Inc. as Executive Vice-President of Research and Development.

12.  See the documents previously referred to in the answers to requests 3 and 9.

13.  See the documents previously referred to in the answers to requests 3 and 9.

14.  No such records are presently available or recalled, except such documents as
have been submitted herewith.

15. No.

16.  Specific instances are not presently available or recalled, however, Linden
Chlorine Products, Inc. manufactured chlorine using mercury cell electrolysis. Wastes from
Linden Chlorine Products, Inc.’s chlorine production were placed into a lagoon on the
Linden Chlorine Products, Inc. property. Prior to Linden Chlorine Products, Inc.’s
operations, GAF also produced chlorine using mercury cell electrolysis.

17.  See the documents previously referred to in the answers to requests 3 and 9.
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18.  Roger Goetzel
Vice President, Kuehne Chemical Company, Inc.
c/o Lindabury, McCormick & Estabrook
53 Cardinal Drive
PO Box 2369
Westfield, New Jersey 07091
(908) 233-6800

Mr. Goetzel has personal knowledge of the answers to 1 through 19.
19. Answers were prepared based upon review of available documentation

submitted herewith, and with the assistance of counsel.

74156-1/DRP -10-



CERTIFICATION OF ANSWERS TO REQUEST FOR INFORMATION

| State of _New Jersey

}County of

'I certify under penalty of law that I have personally examined

and am familiar with the Information submitted in this document
(response to EPA Request for Information) and all documents

submitted herewith, and that based on my inquiry of those

' individuals immediately responsible for obtaining the

information, I believe that the submitted information is true,
accurate, and complete, and that all documents submitted herewith

are complete and authentic unless otherwise indicated. I am

7 aware that there are significant penalties for submitting false

~information, including the possibility of fine and imprisonment.

Roger Goetzel
NAME (print or type)

Vice-Presyjde

SIGNATURE

Sworn to before me this

A7 day of ‘ ., 1998

/ éﬂ‘/é&www-/—‘

Notary Public

BOYD L HUNNAMAN
NOTARY PUBLIC OF NEW JERSEY
My Commission Expires June 1 2002
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ENVIRONMENTAL PROTECTION AGENCY
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RIN 2060-RAES85

National Emission Standards for Hazardous Air Pollutants: Mercury
Emissions From Mercury Cell Chlor-Alkali Plants

AGENCY: Environmental Protection Agency (EﬁA) .
ACTION: Proposed rule.

- e v R e = e S SR S e e e T B R W B e A R D e e e e e e e 0 S

SUMMBRY: Thig acticn proposes national emission standards for hazardous
air pollutants (NESHAP) for mercury cell chlor-alkali plants. The
proposed standards would limit mercury air emissions from these plants.
The proposed standards would implement section 112(d) of the Clean Air
Act (CAR) which requires all categones and subcategories of major
sources and area sources listed in section 112 (¢} to weet hazardous air
pollutant emission standards reflecting the application of the maximum
achievable contxoel techrnology (MACT). The proposed standards would
reduce nationwide mercury emissions from these sources by about 4,100
kilograms pex year (kg/yr) (9,100 pounds per year (lb/yr)) from the
levels allowed by the existing mexrcury NESHAP.

Mercury is a neurotoxin that accumulates, primarily in the
especially potent form of methylmercury, in aquatic food chains. The

highest levels are reached in predator fish species. Mercury emitted to

the air from various types of sourcee (usually in the elemental ox
inorganic forms) transports through the atmosphere and evenfually
deposits onto land or water bodies. When mercury is deposited to
surface waters, natural processes (bacterial) can transform some of the
mercury into methylmercury that accumulates in fish. The health effect
of greatest concern due to methylmercury is meurotoxicity, particularly
with respect to fetuses and young children.

DATES: Comments. Submit comments on or before September 3, 2002.

-http://Www.epa.gbv/cgi-bin/epapﬁntonly.cgi
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. Ppublic Hearing. If anyome contacts the EPA requesting to speak at a
public hearing by July 23, 2002, a public hearing will be held on i
August 2, 2002. ' T

: ' {
ADDRESSES: Docket. Docket No. A-2000-32 contalns supporting information
used in developing the proposed standards for the mercury cell chlor-
alkali plant source category. The docket is located at the U.87 EPA,
401 M Street, SW., Washington, DC 20460 in Room M-1500, -Waterside Mall -
{ground floor), and may be inspected from 8:30 a.m. to 5:30 p.m.,

" Monday through Friday, excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: Mr. Iliam Rosario, Metals Group,
Emission Standards Division (C439-02), U.S. EPA, Research Triangle
park, North Carolima 27711, telephone number: (919) 541-5308,
facsimile: (919) 541-5600, electronic mail address:

roaario,iliam@epa.gov.
SUPPLEMENTARY INFORMATION:

Comments. Comments and data may be submitted by electronic mail (e?
mail) to: a-and-r-docket@epa.gov. Blectronic comments must be submitted

Pége 20f84

as an RSCII file to avoid the use of special characters and encryption -

problems and will also be accepted on disks in wordrerfect [regl

format.

All couments and data submitted in electronic form must note the docket
nunber: Docket No. A-2000-32. No confidential business information
‘(cBI) should be submitted by e-mail. Electronic comments may be filed
online at many Federal Depositozy Libraries.

Commenters wishing to submit proprietary information for
consideration must clearly distinguish such information from other
comments and clearly label it as CBI. Send .submissions containing such
proprietary information directly to the following address, and not to
the public docket, to ensure that proprietary information is not
inadvertently placed in the docket: ORQPS Document Control Office
(C404-02) Attention: Iliam Rosario, Metals Group, Bmission Standards
Division, U.5. EPA, Research Triangle park, NC 27711. The EPA will
disclose information identified as CBI only to the extent allowed by
the procedures set forth in 40 CFR part 2. If no claim of

confidentiality accompanies a submission when it is received by the

_ EPA, the information may be made available to the public without

further notice to the commenter. . .

Public Hearing. Persons interested in presenting oral testimony or
‘inquixing as to whether a hearing is to be held should comntact Cassie
Posey, telephone number: (919) 541-0069. Persons interested in
attending the public hearing must also call Cassie Posey to verify the
time, date, and location of the hearing. The public hearing will

provide interested parties the opportunity to present data, views, .or

_arguments concerning the proposed ewmission standards.

Pocket. The docket is an organized and complete file of all the
information considered by the EPA in rule development. The docket is a
dynamic file because material is added throughout the rulemaking
process. The docketing system ig intended to allow members of the
public and industries involved to readily identify and locate documents
so that they can effectively participate in the rulemaking process.
Along with the proposed and promulgated standards and their preambles,
the contents of the docket will serve as the record in the.case of .
judicial review. (See section 307{d) (7) (A) of the CAA.) The .regulatory
text and other materials related to this rulemaking are available for
review in the docket or copies may be mailed on request from the Air
Docket by calling (202) 260-7548. A reasonable fee may be charged for
copying docket materials.

http /lwww.cpa.gov/cgi-bin/epaprintonly.cgi
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World Wide Web Informaticn. In addition to being available in the
docket, an electronic copy of today's proposed rule will also be
available through EPA's World Wide Web site. Following signature, a
copy of the rule will be posted on our policy and guidance page for
newly proposed or promulgated rules: http://www.epa. gov/ttn/oargg The
web site provides information and technology exchange in various areas

. of &ir pollution control. If more information regarding the web Site is

needed, call our web site help line at (918%) 541-5384.

Regulated entities. Entities potentlally affected by this action
include plants engaged in the production of chlorine and caustic in
mercury cells. Regulated categories and entities include those sources
listed in the primary Standard Industrial Claseification code 2812 ox
North American Information Claggification System code 325181,

This description is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be regulated
by this action. To determine whether your facility, company, business,
organization, etc., is regulated by this action, you should carefully
examine Sec. 63.8182 of the proposed rule. If you have questions
regarding -the applicability of this action to a particular entity,
consult the person listed in the preced1ng FOR FURTHER INFORMATION
CONTACT section.

Outline. The information presented in this preamble is organized as
follows:

I. Background
A. What is the source of authority for development of NESHAP?
B. What criteria are used in the development of NESHAP?
C. What is a mercury cell chlor-alkali plant?
D. What are the health effects associated with mercury?

{ [Page 44673)] .

E. How does this action relate to the part 61 Mercury NESBAP?
IX. Summary of Proposed Standards

A. What is the source category?

B. What are the affected sources and emission points to be
regulated?

C. What are the emission limitatioms?

D. What are the work practice standards?

E. What are the operation and maintenance requirements?

F. How are initial and continuous compliance with the emission
limitations to be demonstrated? -

G. How are initial and continuous compliance with the work
practice standdrds to be demonstrated?

H. wWhat are the notification and reporting requirements?

I. what are the recordkeeping requirements?
III. Rationale for Selecting the Proposed Standards

A. How did we select the source category?

B. How did we select the affected sources and emission points to
be regulated?

C. How did we select the form of the standards?

D. How did we determine the basis and level of the proposed
standards for existing sources?

E. How did we determine the basis and level of the proposed
standards for new sources?’ )

F. How did we select the testing and initial compliance
requirements?

©  G. How did we select the continucus compliance requirements?
H., How did we select the notification, recordkeeping, and

- reporting requirements?

hitp://www.epa.gov/cgi-bin/epaprintonly.cgi
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Iv. Summary of Environmental, Energy, Cost, and Economic Impacts
{ A. what are the air emission impacts? '
. B. What are the non-air health, environmental, and energy’
impacts? !
X C. What are the.cost and economic impacts?
V. Solicitation of Comments and Public Participatiom
VI. Administrative Requirements )
A. Executive Orxder 12866, Regulatory Planning and Review -
B. Executive Order 13132, Federalism _
. ¢. Executive Order 13175, Consultation and Coordination with
;ndian Tribal Governments ‘
. D. Executive Oxder 13045, Protection of Children from
Environmental Health Risks and Safety Risks
! BE. Unfunded Mandates Reform Act of 1995
: F. Regulatory Flexibility Act (RFA), as amended by the Small .
Business Regulatory Enforcement Fairnmess Act of 1996 (SBREFA) .
G. Papexwork Reduction Act '
H. National Technology Transfer and Advancement Act °
I. Executive Order 13211, Actions Concerxning Regulations that
Significantly Affect Energy Supply, Distribution, or Use

I. Background
A. What Is the Source of Authority for Development of NESHAP?

Section 112 of the CAA contains our authorities for reducing
emipeions of hazardous air pollutante (HAP). Section 112(d) requires us
to promulgate regulations establishing emission standards for each
category or subcategory of wajor sources and area Eources of HAP listed
pursuant to section 112(c). Sectiomn 112(d) (2) specifies that emission
standards promulgated under the sectiorn shall require the maximum
degree of reductions in emissions of the HAP subject to gection 112
that are deemed achievable considering cost and any non-air quality
health and environmental impacts and energy requirements.

Each pational emission standard for hazardous air pellutants
(NESHAP) established reflects the maximum degree of reduction in
emissions of HAP that is achievable. This level of control is commonly
referred to as maximum achievable control technology (MACT). .
: Section 112{c) {(6) requires us to list source categories and
pubcategories assuring that sources accounting for not less than 90 ‘
percent of the aggregate emissions of each of seven specific pollutants;
{including mercury) are subject to standards under pection 112(d) of i
the CAA. :

' Mexrcury cell chlor-alkali plants are among the sources listed to
achieve the 90 percent goal for mercury.

B. What CIiteiia Are Used in the Development.of NESHAP?

section 112(d) (2) specifies that NESHAP for new and existing
sources must reflect the maximum degree of reduction in HAP emissions
that ie achievable, taking into consideration the cost of achleving the
emissions reductions, any non-air quality health and environmental
benefits, and energy requirements. This level of control is commonly
referred to as MACT, v
: Section 112(d) (3) defines the minimum level of control or floor
allowed for NESHAP. In essence, the MACT floor ensures that the
standard is set at a level that assures that all affected sources
achieve the level of control at least as stringent as that already
achieved by the better-controlled and lower-emitting sources in each
source category or subcategory. For new sources, the MACT floor cannot

http://www.epa.gov/cgi-bin/epaprintonly.cgi
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be leas stringent than the emigsion control that is achieved in
practice by the best-controlled similar source. The MACT standards for
existing eources cannot be less stringent than the average emission
limitation achieved by the best-performing 12 percent of existing
sources in the category or subcategory (or the best-performing five
sources for categories or subcategories with fewer than 30 sources).
In developing MACT, we algso consider control options that are more
stringent than the floor. We may establish standards more stringent
than the floor based on the consideration of cost of achieving the
emissions reductions, any non-air quality health and environmental
impacts, and energy impacts. . . '

C. What Xs a Mercury Cell Chlor-alkali Plant?

1. Mercury Cell Chlor-Alkali Production Facilities

At a mercury cell chlor-alkali plant, mercury cell chlor-alkali
production facilities are used to manufacture chlorine and caustic as
co-products and hydrogen as a by-product through the electrolytic
decomposition of brime in mercury cells. The central unit is the
mercury cell which is a device comprised of an electrolyzer

(electrolytic cell) and decomposer with one or more end boxes and other

components linking them. While each mercury cell is an independent
production unit, numerous cells are connected electrically in series to
form a cell circuit. Cells are situated in a cell room and typically
arranged in two rows separated by a center aisle. The cell room is
generally a two-story structure in which mercury cells are housed on
the upper floor. The lower floor houses varicus process and
housekeeping functions. The number of mercury cells at a given plant

. ranges from 24 to 116 and averages 56. A mercury cell involves two

distinct xeactions which occur in separate vessels. The electrolyzer
produces chlorine gas, and the decomposer produces hydrogen gas and
caustic solution (sodium hydroxide or potassium hydroxide). The
electrolyzexr can be described as an elongated, shallow steel trough
enclosed by side panels and a top cover. A typical electrolyzer
measures about 15 meters (about 50 feet) in length and 1.5 meters
(about 5 feet) in width and holds about 3,600 kilograms (around 8,000
pounds) of mercury. The decomposer is a 4-to-5 feet high cylindrical
vessel located at the outlet end of the electrolyzer and is usually .
oriented vertically. The electrolyzer and the decomposer are typically
linked by an inlet end box and an outlet end box.

" A shallow stream of liquid mercury flows continuously between the

[[Page 44674]]

electrolyzer and the decomposer. The mercury enters the cell at the
inlet end box and flows down a slight grade to the outlet end box,
where it flows out of the cell into the decomposer. After being
processed in the decomposer, the mercury is pumped back to the inlet
end box of the cell.

Saturated brine (sodium chloridé solution or.potassium chloride
solution) is fed to the electrolytic cell via the inlet end box and
flows toward the outlet end box above the shallow layer of mercury.
Both brine and mercury flow.-beneath dimensionally stable metal anodes,
typically made of a titanium substrate with a metal catalyst that are
suspended in the electrolyzer top. The flowing mercury' serves as the
cathode.

Electric current applied between the anodes and the mercury cathode
causes a reaction that produces chlorine at the anocde, while an alkali
metal (sodium or potassium) binds with the mercury as an amalgam at the
cathode. The chlorine gas is collected at the top of .the cell and

http://www.epa.gov/cgi-bin/epaprintonly.cgi
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transported to an ancillary gas purification system followed in most
cases by & liquefaction facility. The alkali metal/mercury amalgam
exits viaithe outlet end box and enters the decomposer. The brine,
whose salt content has been partially depleted in the reaction, also
exits the.cell via the outlet end box and is tramsferred to an’
ancillary brine preparation system. g ' v .

The decomposer functions as a packed bed reactor in which 'the ' '
alkali metal/mercury amalgam contacts deienized water in the presence
of a catalyst. The amalgam 'reacts with the water, liberating the :
‘mercury'ax:zd yielding caustic soda (sodium hydroxide) ‘or caustic potash o
(potassium bydroxide) and-hydrogen. The caustic and mercury are
separated:in a trap.at the end of the decompeser. The caustic and 1
hydrogen Bre each transferred to ancillary treatment, and the mercury :
is pumped,back to the inlet end of the cell. .

As ‘previously noted, end boxes sexve as connections between the
electrolyzer and decomposer in a mercury cell. The inlet end box
collects and combines raw materials at the inlet end of the cell, and
the outlet end box separates and directs various materials out of the
cell. An end-box ventilation system, which is present at most but not
all plante, evacuates the vapor spaces of the end boxes. The end-hox
ventilatioén system also commonly evacuates the vapor space of other !
vessels and process equipment, such as pump seals, wash water tanks, o
and caustic tanks and headers. In most cases, mercury contained in this ' ;
equipment :is covered with a layer of water or other aqueous liquid so .
the air being pulled into the end-box ventilation system is not in
direct gontact with mercury. However, due to the elevated tewperatures
in this equipment, particularly end boxes, mercury diffuses through the
liquid and is present in the vapor spaces. The concentration of mercury
in end-box ventilation systems -before any steps are taken to remove :
mercury varies greatly depending on the vacated equipment. The
collected gases are usnally cooled and then treated in a mist
eliminator and other control etuipment prior to being discharged to the
atmosphere. It is the mercury remaining in the treated streaw that
causes the end-box ventildtion system vent to be a point source of
mercury air emissions for plants that have these systews.

Important ancillary operations at a mercury cell chlor-alkali plant
include chlorine purification and liquefaction, brine preparationm,
caustic purification, by-product hydrogen cleaning, and wastewater
treatment. )

Chlorine gas is collected under vacuum from each mercury cell and _ i
fed into g header system leading out of the.cell room. The chlorine’ :
then undergoes cooling, mist elimination, and drying. Only trace
amounts’ of mercury remain in the product chlorine gas, typically less
than 0.03 parts per million (ppm). Thus, limited mercury emissions are
associated with the chlorine purification cperation, as this level is
achieved without any steps for mercury removal and is .consistent with
final wercury concentrations for well-controlled gaseous by-product
hydrogen streams. In most instances, further cooling, compreseion, and
liquefaction are conducted to obtain liquid chlorine.

Brine flows in a continuous loop through the mercury cells and the
brine preparation system which provides clean saturated brine for
electrolysis. An important function of the brive system is the removal
of impurities naturally associated with salt such as calcium, iron, and
aluminum. The presence of these elements can advexsely affect cell
efficiency. These impurities are removed by the addition of caustic and
sodium carbonate which react teo form metal precipitates that are
removed by filtration. Subsequently, the brine is acidified to remove
excess caustic, subjected to heat exchange for temperature adjustment,
and returned to the mercury cells as clean saturated brine. Mercury
exists in the brine system in the form of dissolved mercuric chloride

http//www.epa.gov/cgi-bin/epaprintonly.cgi ~ 312172007
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chloxide, which is approximately :30 times lower than that of elemental
mercury at 35 deg.C, limits the potential for emissions of mercury from
the brine system:

Because the caustic solution produced directly from the decomposer
is commercial grade, the only -additional treatment needed is mercury
removal, The concentration of mercury in the caustic stxeam leaving the
decomposer ranges from about 3 to 15 ppm. Mercury is removed by cooling
and filtration. Residual mercury contained in the caustic product is
typically around 0 06 ppm.

Hydrogen gas’ exztmg a decomposer contains mercury wapor. A
mercury-saturated hydrogen gas stream typically leaves a decomposer at
a temperature over 200 deg.F. The mercury concentration of this atream
can be as high as 3,500 milligrams per cubic meter (mg/m3).
Accordingly, in most situations, ‘each decomposer is equipped with an
adjacent cocler through which the hydrogen gas stream is routed to
‘condense mercury and return it to the mercury cell. After imitial
cooling, the hydrogen gas f£rom each decomposer is collected into a
common header. The combined gas is then treated for mercury with
additional cooling and adsorption (or absorption) control equipment.
The cleaned hydrogen gas is them either burned as fuel in a boiler,
transferred to another process as a raw material, or vented directly to
the atmosphere. Due to the mercury remaining in the treated stream, the
by-product hydrogen stream is a point source of mercury ait emissions.

Mercury cell chlor-alkali plants generate a var1ety of aqueous
waste streams that contain mercury and are treated in a wastewater
treatment system. These wastewaters originate from a variety of
sources, ranging from wastewaters produced from cell room.washdowns and
cleanup activities to liquids or slurries produced from purged brine

'~ from the brine system and backwash water from the Eiltratlon equ;pment '
O used for caustic purification.

Wastewater treatment applied at most mercury cell chlor-alkali
plants entails three basic steps. First, sodium hydrosulfide is added
to the wastewater (which contains both elemental mercury and mercury
compounded as mercuric chloride) to form mercuric sulfide. This
compound has a very low vapor pressure which practically eliminates the
potential for mexcury air emissions from wastewater treatment. Next,
the mexcuric sulfide is xemoved through precipitation and filtration
which results in a liquid fraction and a mercuric sulfide filter cake.
Any dissoclved mercury contained in the ligquid is removed by treatment
in a carbon adsorber prlor to being

O and on the order of 3 to 25 ppm. The low vapor pressure of mercuric

[ [Page 44675]]

digcharged in accordance with a plant's discharge permit. The
wastewater treatment sludges produced, which consist mainly of the
mercuric sulfide filter cake, are classified as hazardous under
Resource Conservation and Recovery Act (RCRA) regulations (40 CFR part
261, subpart D). This waste, designated as K106, must be treated for
mercury removal prior to disposal or landfilling which generally means
high temperature treatment.
2. Mercury Recovery Facilities

Nine mercury cell chlor-alkali plants have mercury recovery
facilities on-site to recover elemental mercury from mercury-containing
wastes. The wastes treated include those considered K106 wastes, as

—  cited abhove, and debrig and nondehris N009 wastes. The D009 wastes, as
classified under RCRA regulations (40 CFR part 261, subpart D), are
nonspecific mercury-containing wastes. Debris wastes include any
contaminated material or item greatex than 2\1/2\ inches in any one

Q dimension, such as hardware, protective gear, piping, and equipment.

http://www.epa.gov/cgi-bin/epaprintonly.cgi 3/21/2007
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Nondebris wastes include graphite from decomposers, cell room sump

aludges, spent carbon media from carbon adsorption control devices, and

other small solids. o
The most commonly used process is thermal recovery (retort:mg) ’ :

where mercury containing wasteg are heated to volatilize the mercury

which is then condensed and recovered. 8ix.plants each operate a

nercury thermal recovery unit. In such a unit; mercury in wastes is

driven to the vapor phase at temperatures over 1,000 deg.F inside one

or more retorts. The retort off-gas, which ig rich in mercury vapor, is

routed through cooling equipment to condense the mercury for recovery.

However, because it is not possible to condenge all of the mercury, the

off-gas is typically routed through polishing control egquipment to

further reduce mercury before the stream is discharged to the

atmosphere. This causes the mercury thermal recovery unit vent to be a

point source of mercury air emiesions. Mercury that never vaporizes and’

subsequently is neither condensed nor emitted remains in the retort

ash, whoee wmercury content is limited by RCRA land disposal’

restrictions (40 CFR part 268, subpart E).
Mercuxy thermal recovery units can be classified, bvased on the type

of retort used, as oven type units and non-oven type units. Three

plants have batch oven retorts, and three plants have non-oven retorts

{rotary kiln or single hearth). There are differences between the two

types related to operating temperature and residence time. Oven retorts

have lower operating temperatures (around 1,000 deg.F) and

substantially longer residence times (24 to 54 hours} than do kilns

which operate at around 1,375 deg.F with residence times approaching 3 '

hours. '
Noteworthy among all gix thermal recovery units is the relatively

small volume of exhaust gas generated. Volumetric flow rates range from

around 50 standard cubic feet per minute (scfm) on one oven type unit

to 1,200 scfm on one non-oven type unit. Non-oven type units have

higher volumetric flow rates with an average flow rateé of 1,000 scfm

~and a median of 1,075 scfm than oven type units with an average of 130

gcfm and a median of 100 scfm.

Two of the nine plants use a chemical process in which mercuric
sulfide and elemental mercury in wastes are chemically transformed to
mercuric chloride from which elemental mercury is then precipitated.
This process differs from mercury thermal recovery in that it is an
entirely liquid-phase operation. Moreover, owing to the low vapor
pressure of mercuric chloride, the potential for mercury air emissions
from this process is limited. Mercury that is not converted and
recovered remains in the processed waste materials whose mercury
content is limited by RCRA land disposal restrictions for nonthermal
mercury recovery processes (40 CFR part 268, subpaxt E).

The ninth plant uses a batch purification still for recovering
elemental mercury only from end-box residues which are high in wmercury
content. The system involves heating small batches of end-box residues
to volatilize the mercury contained followed by a tondenser for mexcury
recovery. This contrasts with thermal recovery units that treat large
volumes of low mercury content wastes. The still is operated under
vacuum such that the gas stream after the condenser is routed through
two carbon adsorption beds in series to limit mexrcury air emlssions.
The system is used only a few times per year for 1 to 2 days at a time,
Due to the small volumetric flow rate and mercury concentration of the
vented stream and limited operatlon of the still, mercury air emissions
are very low from recovery in the batch purification still.

Fugitive mercury emissions can occur due to leaking equipment.,
liquid mercury spills, or accumulations in many locations throughout
mercury cell chlor-alkali production facilities and mercury recovery
facilities, including areas of maintenance activities, liguid mercury

- http://www.epa.gov/cgi-bin/epaprintonly.cgi. 3/21/2007
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‘Record Closed: February 6, 1987
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State of New Jersey

= OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

' OAL DKT. NO. EWR 899-82
AGENCY DKT. NO. 82097

gl NETE.
tanl) - 3

' DEPARTMENT OF ENVIRONMENTAL < - R
" PROTECTION, - - T | ~

Petitioner,
v.

' KUEHNE CHEMICAL COMPANY,

Respondent.

Priscilla E. Hayes, Deputy Attorney General, on behalf of the petitioner (W. Cary
Edwards, Attorney General of New J ersey, attorney)

,Riehard- R. Width, Esq., on behalf of the respondenf (L'indabui'y, McCormick &
Estabrook, attorneys) . : 2 ~

L

Decided: March 10, 1987

BEFORE STEVEN C. REBACK, ALJ:

e~ .  STATEMENT OF THE CASE

This is an appeal by respondent, Kuehne Chemical Company (Kuehne), from

‘the allegations and penalty set forth in a Notice of Civil Administrative Penalty

Assessment (Notice) issued' by petitioner, Department of Environmental Protection,
Division of Water Resources (Department or Division), on October 7, 1981, pursuant to its
authority-undér N.J.S.A. 13:1D-1 et seq., N.J.S.A. 13:1B-1-5, and the New Jersey Water

—————

Pollution Control Act, N.J.S.A. 58:10A-1 et seq. (the Act). - |

/

New Jersev Is An Equal Opportunity Emplover K0035




OAL DKT. NO. EWR'899-82 - . ce .

The.Notice charges Kuehne with violating various pfovisions of the Act as well
as various terms and conditions of a National Pollutant Discharge Elimination System.
(NPDES) permit issued to it by the United States Environmental Protection Agency (EPA)
on July 14, 1980. Since Aprii 13, 1982, pursuant to the authority delegated to it by the
EPA, the Department, through the Division of Water Resources, has assumed the
responsibility for regulating this permit, which is now referred to as the New Jersey
Pollutant Discharge Elimination System (NPDES) permit. - |

The Notice specifically charges Kuehne with violations oceurring on two

~ separate occasions—January 15 and 16, and .January 25 and 26, 1981-—by .allegedly

discharging effluent with unlawful pH limits and levels of -ehlorine ghd Vc:,austics, thus

.contravening the conditions of its NPDES permit as well as applicable prbvisions of the

Act. In addition, the Notice also contends th_at' as a pesult of the .various purported

_unlawful discharges, Kuehne is guilty of submitting false information on its NPDES permit

application also in contravention of the Act.

While the Notice also alleges that Kuehne was guilty of a purported violation
of its permit on January 8, 1981, the Deputy Attorney General has affirmati_vely indicated
on the record during the course of the proceedings commenced on April 7, 1986 that th
Deparj:ment would no longer rely upon this allegation in support of its penalty assessment.

As a consequence of these various purported violations, the Department is
requesting that a penelty in the amount of $17,500 be assessed against Kuehne based upbﬁ
the criteria which are set forth in the Act as well as those'found in the then applicable
regulations, N.J.A.C. 7:14-8.10 et seq, '

'~ Kuetme has denied the various factual assertions underlying the allegations

 contained in the-applicable paragraphs of the Notice, contending as well that the legal

theories: under which the Division seeks to posit liability are misplaced. Specifically,
Kuehne has asserted that the "discharge point," whieh is generany recognizéd to be the
location at which a representative sample of the volume of effluent flow as well es the

~ quantity of pollutants discharged may be _measured- and~sampled, wes not where the

Division asserts it to be, and, as a consequence, the various proofs offered by the latter
which literally and figuratively flow from the . very samplings - taken and analyses
conducted ‘cannot be reasonably correlated to Kuehne's -processing operations. - Thus
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‘f respondent argues, the -findings ‘cenn_ot be ascribed to any violation involving it. In
addition, Kuehne asserts that even it arguendo the discharge point is located where the
Department asserts it to be, various flaws and irregularities In the sampling procedures
emnployed which gave rise to the effluent findings subjeet to the NPDES permit violations
invalidate the various quantrficatxons of pH, chlorine, and caustic upon which the
purported violations are posited..

.- S e s o oo s -

Lastly, Kuehne argues that if, contrary to. its substantive arguments directed
to the ascertainment of the discharge point as well as to the inherent unreliability of the .
-samplings, it’ is found that the: respondent has contravened its permit as well as applicable
. provisions of. ‘the Act as a consequence of the effluent sampled on January 15-16 and
January 25 and 26, 1981, the $17 500 penalty which has been requested in this matter was
arbitrarily assessed and should be reduced significantly.

PROCEDURAL HISTORY
) This appeal has hed an extensive, complex, and protracted procedural hrstory
- which had its origins immediately-following the issuance of the Notice, when a hearing
6 | ' request was made by Kuehne and the matter was transmitted to the Office of
Administrative Law as.a contested .case, pursuant to N.J.S.A. 52:14F-1 et | seq.
* Conferences were conducted over the years before several Administritive Law Judges in
which various Deputy Attorneys General appeared on behalf of the Department. |

The matter was first brought to my attention when a prehearing. conference
was commenced on February 21 1985' As an incident to that conference, I issued a letter
on the same date in which the fundamental pa.rameters of the litigatron were articulated
and a discoveFyschedule was devised and was to be completed before subsequent
conferences were to be conducted. On the latter date, Deputy Attorney General Rebecca
Fields, who had a longstanding affiliation with the matter, appeared on behalf of the
Department; thereafter she indicated that Depoty Attorney General Hayes, who also

. appeared, would be assuming control over the litlgetion. ' '
- A second prehearing conference was conducted by telephone on March 22,
- 1985, durmg which the schedule for the completion for discovery was revised. 1 also

. » reques.ted that counsel provide me with an agreed-upon statement of the factual and legal
" issues in the matter as well as stipulations of fact. It was further agreed that on receipt

-
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of the latter documents, further discussions would ensue. By letter of May 16, 1985 wuth(
enclosures, Mr. W;dth, counsel for Kuehne, submitted the various documents requested\
both on his own behalf as well as’ on behalf of the Deputy Attorney General who made her
submission directly. to ‘her adversary. Thereafter, the prehearing conference was
rescheduled to be contmued on June 14, 1985; however, the matter was then rescheduled
to August 28, 1985. ‘

By August 21, 1985 both partres submrtted documents in respect to a motion
made by Kuehne for partial summary decision. On August 28 1985, durxng the
continuation of the prehearmg conference, Mr. Width indicated thet‘he would beé
submlttmg a second motxon, also presumably for partial summary decision ‘and that it was

agreed that in the interest of expediency, the disposition of the first motion ‘would be

. pended until the second motion was forthcoming. Accordingly the schedule in respect to

the second motion was revised and it was agreed ‘that Kuehne would submit its “second set
of motion papers not later than October 1, 1985 and that the Department would respond

" within the approprxete regulatory time frame. I also directed that discovery be completed

not later than October 1, 1985. These various agreed—upon procedures followed the final
phase of the substantive prehearing conference which was conducted at the Office of
Admrmstratwe Law on August 28, 1985. On August 30, 1985 the formal Prehearing Order/ )
setting forth these various details as well as setting forth the perameters of the appeal,
was issued.

On October 30, 1985 I issued an order and ruling i respect to Mr. Width's

_motion to amend his earlier motion for partial - summary decision. That motion was

directed to ascertaining ‘the location of the regulated discharge 'point of respondent's
NPDES permit. The ruling did not touch upon the substantive aspects of Mr. Width's
motion; rather,4¢=granted him permission to amend his earlier moving papers submitted on
July 26, 1985 so as to include the substantive argument in respect to the locatxon of the
dnscharge point. ‘

By letter directed to counsel on. December 9, 1985, I advised that as a result of

- my review of the various moving pepers at issue, it was judgment that genuine and

material-isSues of fact and law were presented. As a consequence and in the interest of

. expediency, based upon & prior telephone conference conducted on December §, 1985,

Mr, Width agreed to withdraw his pending motion with the right. to renew and supplement
it during the course of the testimonial phase of the proceeding. - As an incident to th
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ruling it was also agreed that in the further interests of expediency,. efficiency, and
economy, the first substantive issue to be addressed at the plenary hearing would be to
ascertain. the location of the regulated discharge point of respondent's NPDES permit. It
was expected that at the conclusion of the Department's case on this issue, Mr. Width
would renew his motion-for summary decision.

"On April 7, 8 and 9, 1986, the plenary hearing commenced at the Office of.
Admmlstrative Law, Trenton, New Jersey. The Department presented its entire ‘case on -

 those dates and at its conclusion, Mr. Width orally moved for involuntary dismissal (rather
‘than for summary decision). He was advised from the bench that as a consequence of the

technical nature of ‘the evidence and the complexity of the issues presented, a decision
would be deferred pending the submission of legal memoranda. The case was adjourned

pendmg disposition of the motion.

Responden_t's motion for dismissal and supporting papers were received by the
Office of Administrative Law (OAL) on April 29, 1986. On May 12, 1986, the Department
submitted a cross-motion for pe.rtlal summary decision. On May 23, 1986, Kuehne
submitted its brief opposing the motion for partial summary decision and on June 2, 1986,
the Department submitted a memorandum in response to Kuehne's opposition to its
motion. It should be noted that the Department at no time submitted a response to
Kuehne's motion for dismissal; rather it couched its substantive response in its own motion
for partial summary decision. | o

Immediately upon submission of the various motion papers and responswe
documents, I undertook a preliminary review of the arguments, as well as the evidential
record that had been generated at the hearing. It became apparent that the Department
had created a significant obstacle in respeet to fact finding in this matter—particularly in
relation to estgblishing and ascertaining the geographical and physical location of the
discharge point-the essence of the argument underlying the motions presented. The

~ primary cause for this obstacle was the Department's failure to offer into evidence an
appropriate physieal exhibit—a map, drawing, artist's rendition, or other similar visual’

reference point, which accurately depicted the key elements in this proceeding, As I

' vfewed*it‘,’”tﬁose elements included Kuehne's plant in Linden, New Jersey; the location of

that plant in relatiorship to the Arthur Kill; the location of Linden Chlorine Products
(LCP); and the various pipings, waterways, flume, end sample points. Each plays a key
role in estabhshing and resolving the issue of ascertaimng the location of the discharge
point.
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‘ While there was a document referred to during the testimony, exhibit P-8,
which apparently set forth the location of the flume and various relevant facilities In the
area, that document wes never' introduced into evidence by the Division but was only
available for identification. It 1s not a part of the official record in this proceeding and 1
have never acquired posséssiori of it. The dilemme created by the omission of an
appropriate document was compounded by continued reference to P-8 for identification
during the course of the testimony of Charles Johnson who used it as a point of reference
to discuss his visits to the Kuehne plant and the various activities in which he was
engaged. " ' -"':f':": K e e i '.' - P . T

As a result of ‘this problem, I a idressed a letter to .both Ms. Hayes and

Mr. Width on June 16, 1986. In it, I first set forth the unavailability of an appropriate
exhibit which would assist in establishing the physical and geographical relationships of

. the places and activities at issue. I then aclaxowledg’ed that while the request I was about

to make was unusual, that was not a reason to fail to make it:.

I am, of course, fully aware that the Division has rested its case in
chief, not only on the issues sufrounding the motions, but on all
matters arising from the Notice of Penalty. However, I do not
perceive the request which I make to be unnecessarily intrusive
into the merits of this matter so much as it is demanding a record
which is complete and whole.  Not only is this record required for
me to address the issiies on the motion; but as importantly, it is
essential for the agency head who will have less intimacy with this
matter then I do as the hearer, and who may very well be called '
-upon to address these issues on interlocutory review. [Letter from
Administrative Law Judge to counsel, June 18, 1986, at 2].

o

I thereupon directed the Department to submit into ev’idénce' within 10 days
from its ;ec_eiggf the letter "an appropriate physical representation of the vital and
material areas of Kuehne and LCP, with particular-reference to the Arthur Kill, the
flume, the samf;ling points, the discharge point in dispute, and their relationships to
Kuehne's plant and to LCP's plant.” Ibid. 1 further justified my request by informing the
parties of the reason for it: o ‘ ) : ‘ '

PR

1 want to have before me in this document all that is necessary to
serve as an accurate point of reference from which all discussion
and analyses may be related—for me, for the egency head, and .
theoretically, for the courts as well.... In my judgment, this
directive is a proper exercise of my -discretion, prompted by the '
hooe that by generating a more complete ~reeord;-neither 1 nor ..
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anyone else will be recjuired to arrive at a determination on the
issues at hand while working in the shadows. Ibid. '

Shortly after this letter was sent, my office received a telephone call from the

Deputy Attorney General. She indicated that she would be out of state from June 20

through July 8, 1986, and as a result, asked that the submlssion date for the documents be
extended to July 14, 1986. Although I had hoped that the documents would be received by

my ot‘fxce, as I had indicated in my letter, within 10 days of receipt of my directlve, with -

the appropnate opportumty for, Mr. Width to_submit arguments, directed both to the
document as well as. to the procedure, Ms. Hayes' request could not reasonably be denied. -

On July 15, 1986 the Department, by cover letter of the Deputy Attorney
General, dated July 10, 1986, submitted five charts prepared by Ms. Gloria Tandoi, an
employee of the Department, which the Deputy indicated were based on evidence
submitted at the hearmg. By-letter of July 18, 1986, which was received by the OAL on
J uly 26, 1986, Mr. Width submitted legal argument opposing the procedure which had been

- employed in this matter vnth respect to additional submissions, as well as a substantive

objection to certain aspects of the supplemented documents as submitted, -

- In respect to Mr. Width's argument that the matter should have ended at the

_conclusion of the Department's case, he notes:

We believe that the NJDEP's case was grossly deficient. One of its
many deficiencies was its failure to prove and communicate basic
situational facts. We are of the opinion that this defieiency should
not be remedied by your Honor. The NJDEP should suffer the
consequences of its failure to communicate, and this, along with all
the other more significant deficiencies, should be considered- by

- youeHonor in rendering a decision on the pending motions. We'
fherefore respectfully object' to the opportunity given by  your
Honor" to the NJDEP to present additional proofs. [Letter to the
ALJ, Richard R. Width, Esq., July 18, 1986, at 2].

While 1 appreciated the arguments offered’ by Mr. Width m this regard and-

* while they were certainly reasonable, in this particular instance, they were rejected and.

his objeetiori overruled. In the first instance, what I called for was not in the nature of
additional evidence or new information which was not elicited at hearing. Rather, what 1
directed the. Department to submit was a physieal, visuel, articulation and point of
reference to what had. already been testimonially generated at hearing. In that regard, I
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do not beheve that anythmg' that was presented was new, created surprise, o.
unreasonably embeuished upon or added to the spoken words of ‘the Department's
witnesses. Secondly, the courts have viewed the Administrative Law Judge to be an
extension of the agency head in respect to rulemakmg and factfmdmg. In that regard, by
dxrecting the Department to prov1de additional information by way of a visual dimension
and perspective ‘is'to provrde the agency head-m this instance the Commissioner of the
Department of Envrronmental Protectxon—-mth as complete a picture and record as can
be available, so- | that he may ‘be ina position to decxde the case cumulativeiy and

' ._'comprehensively rather than thh a constrxctive vxew which would have resulted had the

t- 7 l-‘("t -"_

exhibits not been requested.

.In respect to the substance of the documents themselves, there is no serious

_attack on their accuracy except for the last document in the packet, the closeup of the
' Kuehne and LCP operations whieh I referred ‘to as the "Key" exhibit in ‘that while it is

untltled, it is "keyed" tosix specific areas or activities on point. Mr. Width noted what in
hls judgment are some inaccuracies in the exhxbit ‘as well as some prejudicial
nomeneclature. Those objections were held to go to weight rather than -to admissibility.
For purposes of ruling on the. motions, 1 accepted them as authentic and T marked each r
the documents collectively as exhibit P-12 in evidence as follows:

' P-12A - Map of Union County and the approximate location of the
Kuehne/LCP site ‘ o

P-12B - United States Department of the Interior, geogological survey map,
~ with particular reference to the location of the Kuehne/LCP site -

" p={3C= Diagram of the Linden Chlorine Products facility
'P-12D - Enlargement of portions of P-12C

P-12E - Key exhibit

 ——

One further u'ony in respect to the defxciency of the Department's case as
originally presented mamfests itself: exhibits pP-12C, D and E all refer to "R-5 in

evidence" as therr source. There is no R-S in evidence, exhibit R-5 was a documen*
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offered for identification only. Since the respondent, Kuehne, had not even commenced
its case at the time of the motion, that should not have come as a surprise.

Accordmgly, having received the various documents submitted by the Depart-
ment on July 15, 1986, and having received and considered the letter memorandu'n
submitted by Mr. Width in opposition on July 22, 1986 the record on the motions closed on
the latter date, July 22, 1986. '

On August 19, 1986 I issued a. 15-page ruling which denied both motions. In it,
Kuehne's assertxon that the location of the discharge pomt at issue was within its process

‘area at a point ‘where cooling water was discharged from a vertical pipe was rejected. It

was concluded inter alia that the discharge point at issue was where the Department
asserted it to be—at the only location from which a representative sample could be taken

. ngen the factual matrix as it had thus far been established: the discharge »polnt was

ascertained to be below the manhole (See P-12E, key 2) downstream from where the
concrete and PVC pipe enter the flume (P-12E at key 3 and 4). See, letter ruling,

- August 19, 1986, at 14. Accordxngly the motion for mvoluntary dismissal made by Kuehne

was denied.

' In addition, the cross-motion which was contemporaneously made by the
Department for partial summary decision on the issue of the discharge point was denied in
that it was apparent that genuine issues of material facts had been challenged by Kuetme
and under the principl_es appropriate to addressing a motion for summary decision such
issues raised by the party against whom the motio_n was made warranted its denial.

To the best of my knowledge, neither party sought mterlocutor:ly review of
this ruling and-erder, '

On September 3, 1986, several weeks subsequent to 'the issuance of this letter
ruling and order, I advised the parties by letter that the plenary hearing would continue in
December 1986, Accofdi’ngly the respondent presented its case on December 16, 17 and
1:8, 1986 at the Office of Administrative Law, Mercervine, New Jersey. Following its
completion, the Departnlent offered rebuttal witnesses and evidence and the ‘te,stimonial
phase of the proceeding concluded on December 18, 1986. On that date a briefing
schedule was devised. It was agreed that the parties would concurrently submit

_rnemoranda and/or legal briefs not later than January 19, 1987 and that any replies would
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be submitted one week thereafter on January 26, 1987, at which time the record in th«\_’/m‘ "‘)

. proceeding was to close.

~ Several weeks after the conclusion of the testimonial phase of the proceeding, |
my office received a telephone request from the Deputy Attorney General which sought
to extend the briefing schedule. I asked her to placé the request in writing and she did.
Thus by letter of Januafy 13, 1987, which was received by my office on the following day,
Ms. Hayes request_e'd both on her behglf: as well as Mr. Width's an g:gtgp;ion, whic}} was

e

Thereafter on January 28, 1987, 1 received the initial submissions from both

. T S S e
- LW LR R

. counsel. On January 30, 1987 I also received eopies of the :egulations which are no longer

in effect but which at the time of. the issuance of the Notice were in effect and were

" appliceble to the assessment of the penélty in the matter, N.J.A.C. 7:14-8.1 et seqg. They

had been inadvertently -omitted from the Deputy Attorney General's submission. On

February 5, 1987 I received a letter memorandum from the Deputy Attorney G_eneral in
response to the posthearing submission of Kuehne. On the following day, February 6,

- 1987, I recelved the final submission in the matter, Mr. Width's reply brief in response ;n

the Department's initial brief. Thus the record in this matter closed on the latter dat.

" February 6, 1987,

:

ISSUES AND BURDEN OF PROOF

The fundamental issues presented on this. appeal concern whether the proofs
establish that on Januuj 15 and 16, 1981 and January 25 and 26, 1981, Kuehne discharged
effluents which exceeded the limits of its NPDES' permit and whether it discharged
pollutants~ whieh=were not listed in the permit. More specifically, these fundamental
issues can be particularized as follows: (1) Was the "discharge point" utilized by the
Depa.rtxinent, which was directly correlated to the samples of effluent taken on its behalf,
properly ascertained? (2) If the discharge point was prdperly ascertained, was the
sampling of effluent which was taken on behalf of the Department properly conducted and -
were the results of those samplings aceurate and reasonably reliable? (3)As a
consequénce of the proofs, can it also be established . that Kuehne is_responsible for
submitting false information on its NPDES permit application? - {(4) Should- the various

pm‘po;:ced violations be gstablished, is the pgnalty ‘which-the'. Department seeks to assess

oD
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agaihst Kuehne for its purported misconduct reasonable, appropriate, and consistent with
the regulatory and statutory scheme in place at the time of the issuance of the Notice?

N . In respect to each of the foregoing issues, the burden of proof rests with the
Department: it must establish the factual assertions which underlie the various
allegations in the Notice by a preponderance of the relevant credible evidence.

| THEFACTS . .

- ) . - " o' L M ",
\'\-h-o--.rj"----\ - an .'.. (R : vey ot

: ;?.'“-1.'? Many of the facts presented in: this matter are not in serious dxspute. Where,

however, there is a disagreement between the parties, particularly in respect to

' '-ascertammg the discharge point, I shall set forth the edversarial basis of the dispute, my

resolution of the controversy, and an analysis in support of the ultimate finding derived.

For more than one-half century, the respondent, Kuehne Chemical Company,
Ine., has been in the business of manufacturing and producing chlorine bleach. In 1973, it

‘opened its processing plant in Union County, Linden, New Jersey, on property owned by

and leased from Linden Chlorine Products, Ine. (LCP). LCP was also engaged in a similar
and related business venture on the same site which it shared with its tenant, Kuehne.
Kuehne's principal process was the absorption of chlorine into sodium hydroxide solution
whieh results in the production of sodium hypochlorite—~which to the layman is known as
chiorine gas. LCP at this same site and at about the same time engaged in the process of
producing chlorine as gas and then liquifying it.

From about the time that Kuehne first commenced operations on the LCP site,
the two ‘¢omipanies entered into something in the nature of a symbiotic relationship.
Representatives-of the lessor, LCP, approached a Kuehne representative, requested that
one of the respondent's corporate principals enter into a joint venture with LCP involving
various aspeets of both corporate operations and an egreement was struck. As a result,

" from 1973 through 1974, Kuehne utilized LCP's residual gas ("tail") resulting from its

production process and from it manufactured hypochlorite. Kuehne also performed
various technical services for LCP, epparently as a consequence of some inexperience by
the technical staff of LCP at the site.

K0045
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As a result of the similarities of the chemieal processes engaged in both by.
respondent and LCP, the chemicals utilxzed, and the resulting chemical reactions, as well
as the duality of various parts of the physical plant, it is clear that where Kuehne's
processing terminated and LCP's began was not always easily ascertainable.

" Two other factors result in a blurring of the distinctions between the
operations of the two compames. The entire site—including LCP's-and Kuehne's
processing facilities—no longer exists. Kuehne terminated its activities. in January 1981,
immediateiy subsequent to the allegations set forth in the Notice; LCP terminated its
operations not long thereafter. As a result, in order to ascertain the exaet cireumstances
underlying the allegations, ‘thete is no longer available-the physrcal plant at which all the

"relevant incidents are alleged to have occurred. Secondly, even at the time of the mspec-

tions ‘of the operations - by Department representatives, which were made
contemporaneous with the allegations, many of the operative elements giving rise to the
assertions were not directly observable: by the very nature of the. allegations as well as -
the chemical procases involved, various discharge pipes of both companies were
underground and as a result, barring excavation of ‘those pipes which was never fully
completed, and tracmg purported illegal discharges from a stream back to its source, th
conclusions in respect ‘to what was being discharged and the source of such discharge must
in part be based upon inference, circumstantial deduction, and, to some extent,
conjecture.

The element of motive also creates potential ambivalencies. LCP and Kuehne
had a major falling out in their relationship beginning in 1974. The facts. underlying it -
resulted ultimately in litigation being instituted by LCP in 1980 (R-7 7). To this day, it is
apparent that at least from the perspective of Kuehne: representatives, there is a deep and
abiding animtxs existing among the various individuals involved.

As a result of these various factors, it is not unreasonable to conclude that at
the time that the wrongdoing is alleged to have oceurred, LCP could have been motivated
to cause Kuehne problems. indeed, it was representatives of LCP who first brought the
alleged unlawt‘ul discharges to the attention of Department representatives- paragraph 4
of the Notice indicates that it was on January 1, 1981 that "LCP officials observed the
discharges of effluent from Kuehne's outfall DSNOO1 which- they believe might have
violated Kuehne's NPDES permit limitations." "Also, the various chemical analyses whieh
serve as the exclusive basis for the alleged unlawful discharges at 1ssue were perform.

, K0046 \
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by independent chemists at LCP's own laboratory on site. Paragraph 6 of the Notice also
refers to the - company performing the analyses, Garden State Laboratornes, as
"consultants for LCP."

Thus to an extent, and based upon the foregoing, one theory offered by Kuehne

in defense of the allegations set forth in the Notice is- that even if arguendo it were

determined that various unlawful chemical discharges were found on site, significant

questions should be raised as to- whether ;hej can be attributed to Kuehne's activities or

whether, indeed, they can be ascribed to LCP's. This aspect of the case will be further

developed later in.this opinion, however, it should be noted that the proofs generated in

the record of this proceeding do not support Kuehne‘s claims under this theory of the case.

_ The nature of the chemlcal processes themselves add to the dxffnculty in
.estabhshing causality between purportedly unlawful diseharges and their source. Most, if

not all of the major pipelines which run from the various processes, both LCP's and
Kuehne's, and which eventually lead to various water courses are below ground. Thus,

unless there were an entire excavation of the area so that particular pipeé-could be traced

back to their source and visually observed—which did not oceur—some degree of inference

and speculation must be engaged in to determine these connections.

" The issues in respect to the Notice in this matter first erystalized in 1974
when Kuehne commenced the process 6f permit acquisition. On September 26 of that

: year, Kuehne applied to the United States Environmentsl Protection Agency for an

NPDES permit (P-2). As will be recalled, prior to April 13, 1980, it was the EPA which
retained jurisdiction for such permit. Since that date, however, the Department, through
the Division of Water Resources, has assumed full responsibility for the issuance of these
permits (now: referred to as the New Jersey Pollutant Diseharge Elimination System
Permit, NJ PDES)-pursuant to a delegation of authorxty by the EPA,

‘Kuehne identified "cooling water" as the only disoharge for which permit

surface ‘waters of the State of New Jersey. Cooling water, as its name implies, is
generaily utihzed by a manufacturer to cool down the equipment which is used in its
processing operation or to reduce the temperature of other thermal sources at the

.processing site. . Edward Post, Section Chief of. Industrial Surface Discharge for the

Oepartment, distinguished cooling water from two other. types of water effluent—process

2z 13. - K0047
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~and filter backwash water. Process water is identified as water carrying with it the’
actual waste generated by the ‘industrial process and operation of a facility. Filter
backwash is water whieh is -refnfroduced into the manufacturing process to purge and
filter the liquid flow within that process in reverse so as to discharge and remove from
the process equipment the various particles and residues which accumulate as &
consequence of the manufacturing operation. Filter backwash water is considered process
water and the distinetion although not specifically articulated is plain: filter backwash
- water and proéess water, both endemic to the manufacturing process,.Carry. with them
- significantly higher amounts of effluent than cooling water which, in‘theory, is outside the

'scope of the actual process of manufacturing. :Kuehxie'i‘_eg liéitlx.. gxcisgd from. ‘its
" application for the NPDES permit the discharge of process water, - .o ST

- _In addition to delineating the type of discharge, as an incident to the kind of
Vapplication form then used, Kuehne was also responsible for setting forth the number of
discharge points for which application was sought; Respondent indicated that there would
be but one separate discharge point and that the recelving waters from it would be the
Arthur Kill (P-2). The application also mnotes, in response to & specific’ question posed,
that the discharge would not contain nor would it be possible for it to contain chlorine 8°
a result of Kuehne's operations (P-2). : '

Some 6 years after it was applied for (no reasonable explanation for the delay
was given), on July 14, 1980, the United States Environmental Protection Agency issued
the NPDES permit to Kuehne (P-3). The permit regulated Kuehne's discharge stream and
established various limitations of the levels of the various pollutants to be discharged. It
established that the paramater for pH was not to be less-thén 6.0 standard units nor more
than 9.0 standard units and required that the discharge be-monitored quarterly (P-2 at 2).
It also estabifShed the paramaters for the discharge of chlorine residual. Kuehne was
limited to discharging not more then .002 mg/1 on a 30 day average (P-3 at 17). The
permit also required Kuehne to sample its discharge at specific intervals and to report the
results both to the EPA and to the Department. The permit also deseribed the point at
. which the various samples in compliance with the monitoring requirements was to be.
taken: "at the outfall(s) of discharge serial number(s) 0001" (P-2 at 2). Thus Kuehne was
| permitted to discherge from a pipe identitied es DSN 0001 for the period August 31, 1980
through and inclusive of August 31, 1085 effiuent having-the~following characteristics:
the pH shell not be less than 6.0 standard units nor greater than 9.0’ standard units; the
chlorine residual (total) sheil not exceed .002 mg/1-on & 30-day average: - - |
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As an incident to its obhgatlons under the permit, Kuehne submitted its first
discharge monitoring report to the EPA (P-4) governing the period August 31, 1980 thrugh
and .inclusive of Deecember- 1, 1980. The report thus covers a period of approximately
three months immediately preceding the dates on which the various violatrons in the
Notice are alleged to have occurred. By Kuehne's own adm:ssnon, already in this period 1ts
effluent contained levels of chlorme which far eéxceeded the permit limits of .002 mg/l.
The sample measurement taken indicates 6.5 mg/l for the time frame at issue. ‘This

alarmingly hxgh dev1ation from the permit maxzmum was, to Kuehne's. credit, candidly and

openly. acknowledged by it. to ‘the EPA., In: addition, Kuehne admitted its. inability to

_account for thxs hrgh.chlorme reading. It notes at the conclusion of. the momtoring report:

"eannot account for chlorine residual but will investigate cause" (P-4).* Thus well in

.advance of the date on which the allegation set forth in the Notice oceurred, Kuehne was

aware as a result of its own monitoring whieh presumably resulted from samplings taken
'at the dxscharge pomt, that chlorine readings were disturbingly high and, in-addition, were
unaccounted for. ‘At minimum this should have put Kuehne on notice: to investlgate to
ascertain the cause of these high readings; moreover, it is corroborative of the actions

that were subsequently taken by the Department occurrmg in January 1981 in support of.'

the allegations.

, Parameters in respect to both pH and chlorine are established to maintain safe
levels of each ‘within the environment, Harvey Klein is the ‘analytical chemist who

‘ performed the various samplings at issue and vice presxdent of Garden State Laboratories’
- (Garden State), which has received certification by New Jersey to conduect various

samplings and perform various chemical analyses. Garden State specializes in environ-
mental and food analyses. Mr. Klein was personally quahfled as an expert in environ-
mental chemlstry. In respect to the limits that were established for both pH and chiorine,
Mr. Klein made_l.r_.a.pparent that chlorine is a highly toxie substance both in its gaseous
and 11qu1d states .end when it exceeds basie limits, its toxicity can deatroy plant and
animal life. In respect to pH values, plant and animal life may also be destroyed if the
levels maintained are either below or above certain normel parameters. Mr. Klein's
activities in respect to sampling on the dates set forth i in the Notice will be discussed

1ater ln this opinion.

e
Bas

-

.

{

. *It ‘should be noted that for the same period, the monitoring report states that the

average pH reading for the time at issue was within the 6.0 and 9.0 permlt parameters.
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_ 'The Discharge Point

The petitioner's case in respect to establishing the loeation of the discharge
point emanates from visits to the site undertaken by Charles Johnson, who at the time at
issue was a senior environmental engineer employed by the Division. Mr. Johnson is no

longer an employee of New Jersey. He'is currently employed by the Department of

Environmental Protection of the State of Co_:_ineéticut. At the time of his employment

‘with the Department, his responsibilities involved sampling industrial and munieipal plants
'~ and enforeing state and:fedéral discharge regulations. ' He is-the holder 6¢ & bachelor of

seience degree in civil engineering, ‘which was awarded in .19;33_f.Mr.‘-f";i‘dﬁhs‘cfﬁ:?viéit'evd i
Kuehne on several occasions when he-inspected the faeility and took samples of both
permitted and purportedly unpermitted discharges. -

" His first visit'to the premises occurred on April 17, 1980, prior to the issuance
of the NPDES permit to Kuehne. At that time, Mr. Johnson was instructed by the
Department to visit the site after it had received a letter from the EPA indicating that

~ the latter was reviewing Kuehne's permit application. Johnson's responsibility was to

determine whether, in fact, discharges: that had taken place or were taking placr
corresponded to those set forth in Kuehne's permit applieation. ' Lo

During this initial visit, Mr. Johnson testified, he had a conversation with &
Kuehne official whose name he could not recall who indicated to tiim that the only source
of discharge for which a permit was being sought was "moncontact cooling water."
Johnson then took several samples of the discharge from a vertical pipe in the central
area of Kuehne's processing facilities. It would be reésoriable to assume tﬁat Mr. Johnson
took samples in the vicinity of what on-exhibit P-12E haé been-keyed as "1"—non-contact
cooling water discharge, located within the central area -of Kuehne's facilities. As was
indiéatéd, Mr. Johhsdn‘s visit on April 17, 1980 occurred prior to the permit at issue'being
awarded to. Kuehne. It would also be reasonable to conclude therefore that at the time of
this initial visit, Mr. Johnson relied upon the foregoing repr,mﬁtations_ ‘concerning the
discharge point and had no.other information which. would. have led him to a contrary
conclusion. _He then left the facility believiné that the permit applied for was for non-
contact cooling water only and that the discharge point was in this general area of key "
as noted on exhibit P-12E. ' - e

Cey - . ) X ) -+
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Because Mr. Johnson believed that the location noted was the discharge point

does not, of course, make. it the dlscharge point. In his statement of facts submitted in
support of his motion for partxal involuntary dismissal, Mr. Width seems to suggest the

- contrary. He notes that after his visit on Apul 17, 1980, Johnson.

- . went to the stcharge Point, which was in the middle of KCC's
process area where KCC's cooling water entered a vertical pipe,

o " and he took a sample from it. Subsequently the permit was issued.
o+ we - - All of -the- state's evidence,- both- express -and implied, clearly'
: establishes the location of the discharge/sampling point as being in
“the middle of KCC's processing area where cooling waters enters a
-vertical pipe. [Petitioner's brief in opposition to respondent's

motion for summary decxsxon, at 2-3]..

- Certainly from what pre'cedes this conclusory statement, there has been no
e\fidence which would justify a determination that the appropriate discharge point at issue
may be tound within Kuehne's process area as noted on P-12E.

As will be reca.l.led on July 14, 1980 the United States Environmental
Protectlon Agency issued the NPDES permit to Kuehne. The permit reg'ulated Kuehne's
discharge stream and estabhshed limitations of the levels of the various pollutants at
issue which could not be exceeded, It also required Kuehne to sample its discharge at
specnfic intervals and to report the results both to the Envu-onmental Protection Agency
and to the Department. - ' ,

In late 1980, Kuehne's landlord, LCP Chemical Company, complained to the
Department about what it believed to be an illegal discharge by Kuehne contammg
unpermitted levels of pE and chlorine. As a result, the Department . again sent
Mr. Johnson. to- the site to investigate, His next recorded visit oceurred on January 8,
1981. At that time, Mr. Johnson utilized what he determined to be standard investigatory
procedure. Following a conversation with an LCP employee, he traced what he believed

to be an illegal discharge stream back to its source. Based upon sampling, Mr. Johnson '

determined that the illegal discharge had found its way into a flume, a man-made stream
directed by a walled wooden constructxon, whxch in this ease ultimately connected to an
undérground-tributary of the Arthur Kill. The flume itself is seen at P-12E moving left to
right from key numbers 4 through 5. As is also noted, portions of it, presumably
represented by the dotted line, are constructed below ground level.

K0051
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Mr. Johnson followed the flume containing ﬂowing water which traversed the
site oeccupied both by LCP's and Kuehne's facilities. Returning to the discharge area later |
that evening, he detected what in his opinion was the strong odor of chlorine. He also |
observed a pipe that was discharging fluids into the flume and that appeared to him to be
the source of the discharge complained of. He followed this pipe back to its apparent
source and observed a covered manhole. See P-12E, key 2. He removed the cover and
observed a plastic or PVC pipe which bisected the manhole and which entered a .concrete
pipe of larger diameter leading to the flume. See P-91, a photograph of the pipxng within

TN D R e Yoo =

What J ohnson observed and what is confirmed hy the photograph is that there .
is also liquid flowing through the manhole into the conerete pipe which must have entered
the manhole from a source other than the plastic plpe.. Johnson testxfxed as well that the

‘area immediately surrounding ‘the manhole appeared to be concrete' except for a small

stnp which was apparently disturbed ground covered by gravel running from the manhole
to a nearby tank. He further observed that the pipe running from this tank (the pipe

- extending from the meanhole to the flume is represented on P-12E by a heavy dotted line)
. was connected through a valve to a pipe which. entered the ground and appeared to be/

connected to the plastic pipe which ‘had been observed in the manhole. Exhibit P-9J is a
photograph which was taken by Mr. Johnson on January 27; 1981, depictmg the valve
connected to the pipe entering the ground. The photograph was taken from the location
of the manhole itself. A ' :

On . Januery 26, 1981, after having made these earlier ohservatnons,
Mr. Johnson again returned to the Kuehne/LCP site. ' On that morning he held a
conversation with a repreeentative of LCP and a decision was-made that the underground
pipe leading to -the-flume would be excavated in order to determine the source of the

-material-flowing from it. -Digging commenced and samples from the pipe were taken by
. Mr. Johnson. Since Johnson determined that the underground pipe connected to a PVC

valve which connected to overhead pipes, as seen on P-8J, it became apparent to him that
whatever it was that was flowing through these pipes was emanating from Kuehne's -
processing equipment. | | o T

—_—

-

‘Mr. Johnson testified that he then proceeded to a trarier which housed Kuehne_

 officials and met a man whom he identified as Scott Charlop, “the then manutaeturmg

manager for Ruehne. Mr. Johnson questioned Charlop about the undergound pipe and tho.‘

' K0052
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connection to Kuehne's manufacturing equipment. = Johnson testified that Charlop
acknowledged that the PVC pipe whlch traversed the manhole was connected to Kuehne's
processing equipment-specifxcally its process line where bleach material was filtered—
and. that the valve was used to release the liquid water which was part of the filter back-
washing process utilized by the company whenever the backwash was required as a result
of filter clogging.” The valve could be opened and material could be introduced through

‘the PVC pipe into the discharge'pipe and flow directly to the flume. The connection was

utilized in this manner on apparently a regular basis, as often as-the filters required
flushing and cleaning I : : S

: Mr. Charlop 'alse "inf'exfm"e'c'l‘ Mr. ‘Johnson that a discharge  emanating from
Kuehne's preduction area was running through the bottom of the manhole and that the
hqmd which flowed freely through the manhole was the noncontact cooling water; the
liquid emanating through ‘the PVC pipe and bisecting the manhole apparently contained
only filter backwash water.” These two streams could mtersect and comingle only at a
point below the manhole since it would only be a point below the manhole that the PVC

" pipe merged and dxsgorged into the larger pipe. |

In an apparent efl‘ort to explain to Johnson how the process worked, Charlop

noted that by utilizing the underground piping, the filter backwash water could easily be

.moved through the manhole pipe and down to the discharge pipe right out to the flume.

Mr. Johnson then informed Charlop that the connection was illegal and directed him to

" sever it,

. When he took samples at. the site in. April 1980, Mr. Johnson utilized a point

which was above the manhole, located at a place exhibited at point 1 on Exhibit P-12E-

since at that" tifie this was the general area which was represented to him as being the

di_schatge point for Kuehne. Once he obtained the information from Scott Charlop,

however, and conducted his own independent investigation in January 1981, which
indicated to him that Kuehne had a connection directly from its filter backwash process

representatxve sample of Kuehne's diseharge which combined both the noncontact cooling
water &s well as the filter backwash discharge, such sampling would have to by necessity

. be taken at & point below the manhole, preferably as Ms. Hayes notes at her brief "where

K0053
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the disgharge pipe flowed into the flume, being as 3 on Exhibit P-12E, and point 5 on

- Exhibit R-9 (the point later identified by Harvey Klein as flume 5)." Letter brief, DAG

Hayes, January 28, 1987, at 9-10.

On the following day, January 27, 1981, Mr. Johnson returned to the Kuehne
site and, he testified, noted that the connection had in fact been severed. It was on this -
date as well that he took some additional photographs of the areé, two of whieh' (P-9t and
P-9J) were introduced into evidence. ... - e e e e e A

- -

IR 2 e
. a et F e . .
vodmaty TR bl La

‘ From a factual perspective, respond.ent.,has challenged several of the \_rb.rious
foregoing assertions. Mr. Width claims, for example, -that the hearsay statements
provided through Mr. Johnson from Scott Charlop were not as definitive as set forth.

- Specifically, in Mr. Width's judgment, Mr. Johnson said that a certain valve "could be
' opened up and material could be moved through the pipein quationw,_"_' . Respondent's brief

in opposition to motion.- for: summary decision at 2. My recollection differs from
Mr. Width's: the hearsay testimony provided by Johnson was that Charlop indeed informed
the latter that the pipe which attached to the valve at issue was used in the filter back-

wash process and that the bleach was put through filters to remove pax"ticla;

Mr. Width further notes that assuming arguendo that ~the assertions of
Mr. Charlop as provided by Mr. Johnson were, as I have previously set them out to be, such
testimony . should not form the basis of any finding of fact in that it is in the nature of
hearsay. Ms. Hayes properly noted that hearsay evidence not subject to ahy exception to |
admiSsibility is still, in and of itself, admissible in an administrative proceeding and that
the hearsay nature should go to its weight, not its.admissibility. See, N.J.A.C. 1:1-15.8.

" The-tatter assertion is, of course, correct. ‘Indeed, in my judgment Mr. Width

“did not-;eriously»challenge the admissibility of the hearsay assertion. Furthermore, it

would appear that the statement of Charlop, made while he was still in Kuehne's employ,
constitutes an exception to the hearsay rule as a viearious admission, pursuant to R. 63(a)
of the Rules of Evidence. Mr. Width also chailenged the applicability of this exception
based upon his assertion that the very identity of Mr. Charlop as an employee of Kuehne's
is itseﬁ%&i upon hearsay. In my judgment the issue of the identity of chti Charlop is

one which, if it was in dispute, wes for-Kuehne"to- address. - It was not up to the
Department to establish more than what it has already offered in asger.talning that Scott

, K0054
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Charlop was who he was represented to be. Subsequent testimony of course, established
through respondent's own thnesses that Charlop was indeed who he was purported to be.

Furthermore, whether Scott Charlop's statement is or is not inadmissible
hearsay, is non-determinative: regardless of how it is eharacterized, that evidence (I have
concluded in any event that it is subjeet to the exception to the hearsay rule as embodied
in R. 63(a)) corroborated the direct observations of Charles Johnson in respect to the

- underground pipe leading from the area of Kuehne's processing facihty through to the .

flume, generally from the area marked on exhibit P-12E, key 1 through key 2 through key '

e Cieee e ) P - [ . B ot .
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Respondent also argued that the loeation of the discharge point is where it
purported it to be—within its process area at & point where cooling water was dxscharged
from a vertieal pipe—because that is where it designated the discharge point to be. It
asserts that the facts as provided by the Department concerning the underground series of
pipes which lead to the flume, traced back to the manhole cover and to the filter
backwash valve which is connected to Kuehne's processing facilities, are too tenuous upon
which to posit an affirmative finding. Mr. Width argues that there is a lack of competent
proof which can factually tie in the various components referred to and establish a legally
sufficient nexus between the samples taken and Kuehne's manufacturing process.

Mr. Width is correet in respect to where the documents at issue place the

' discharge point: there was no specification of either the location or number of discharge

points subject to the NPDES permit. Kuehne itself indicated that there would be but one

discharge point and that the receiving waters from it would be the Arthur Kill (P-2). It
also, as was noted, explicitly set forth on the permit application that the discharge would

not contafn Aor~Would it be possible for 1t to contain chlorine as a result of its operation
(P-2). et

Because, however, the application process which was in place at the time that

.the NPDES permit was issued to Kuehne was silent in respect to the delineation of the
“location of the discharge point does not establish nor does it serve as a reasonable

justifica'fioﬁor the permittee itself to establish what it considers to be the appropriate
discharge point.- The discharge point, regardless of its particular location, must be the

* locus from which a representative sample of the volume of effluent flow and the quantity -

K0055
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of pollutants discharged may be taken, See P-2 at 3. The testimony of Charles Johnson, \
his observations, and the out of court statements offered by Scott Charlop in respect to
the manufacturing process’ of ‘Kuehne prima_facie have established that Kuehne's

_processing tank was connected to the connecting valve, which connected to the

underground pipe, which traversed the manhole, carried underground, and discharged into
the flume which led ultimately to a tributary of the Arthur lel._ o

Diagremmetxcany, Kuehne's contrery assertions. ln respect to the location of

- the discharge point may best be appreciated and observed by an exammation of several of

the exhibits which respondent itself offered into evidence. Exhxbit R-9 presents a more

- particularized perspective of the site area than does P-12E but it is at the same time

harmonious ~with the latter exhibit. The catch basin, previously memorxahzed on

. photograph P-Bl may be seen on the lower lefthand portion of R-9 and is noted as such.

Exhibit R-9 also depicts the area which Kuehne refers to as its discherge point, marked by
a description of where non-contaet cooling water may be found. 1 personally noted this
point on R-9.

, Testimony was provided by Roger Goetzel which soughti to cast doubt on;,«"
establishing & direct nexus between the catch basin (which ultimately ran into flume 5 &s
is noted on R-9) and Kuehne's processmg facilities. He noted, for example, that he had
personally observed the area at issue as the subject of an ‘excavation by LCP thus raising
as a. possibility that LCP hed run lines in the area at issue from its own equipment.
Mr. Goetzel also concluded that through the cateh basin and thus also through to flume 5
ran piping which carried waste water from the lab and locker rooms of LCP's facility

‘(these facilities are also noted explicitly on R-9)." These pipes; Mr. Goetzel testified, in

his judgment serviced the sink and shower drains. both: of.the:LCP. 1ab.and its locker room.
He reasserted that-the only connection to the catch basin which was aseribable to Kuehne
was ptpmg from ts cooling towers which transported non-contact cooling waters only.
Mr. Goetzel noted that he knew nothing about the PVC pipe shown in photograph P-91. In’
reference to the valve seen on P-9J, the witness noted that it had been severed before the -
photograph had been taken and that it was nonfunctional. By his own acknowledgement, -
however, at the time at issue, 1980-81, Mr, Goetzel was.no longer on site on a daily basis
but instesd had been moved to Kuehne's executive.offices.

- Also testifying in respect to the discharge point ‘as well as to other aspects ofr
Kuehne's defenses was Joseph Larkin who for the past six years has been respondent's

{
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manager of business- engineering and development. Mr. Larkin provided a technical

- perspective of Kuehne's operatxons, hxs expertise in the area of the production of bleach
. and the various chemiecal processes endemie to it was unsurpassed in these proceedings.

Mr. Larkin was responsible for the preparation of exhibits R-14B and R-14C,
which essentially depiet in schematice form Kuehne's processing facilities at the site as

well as segments of the underground drainage and’ run-off system of interconnected plpes. -
- He also prepared exhibit R-14A which isa schematxc diagram of what Kuehne represents -
‘to be"its disehange pipe. The technical aspects depxcted on these ezhibits may also ‘be®.

-

eorrelated to the overan dmgram of the site found on exhibits R-s and P-IZE

Exhibit R-14A repnesents, m part, portions of the piping and valve depicted, on
P-9J.. Mr. Larkin indica'ted'that this Was a portion of a branch connection of a pipe -
manifold that was utiliized in Kuehne's filter system and installed by respondent as part of --
a pilot t'acility. He indicated that the connection was capable of placing material directly
into Kuehne's waste stream from any of its filter facilities, specifically unfiltered bleach, '

meterial from the wash water tank, material from the filter aid area, material from the
filter chamber itself, material from the bleaeh tanks, and from every other portion of the
equlpment that is depicted on Exhibit R~14C,

. : He emphasized, however, that whilé the connection was not‘removed (it was
not uncommor not to remove nonfunctional piping at Kuehne, Larkin noted) it had never -
reany been functioning on line. He did acknowledge, however, that Kuehne employees -

may have on occasion used the valve assembly as a "service drain" to channel water
through to the drainage system. Further he admitted that it was used on prior oceasjons
in the late 1970's for brief expenmentation.

~ Notwithstanding his expertise, Mr. Larkin was unable to account for the
extraordinarily high levels of chlorine concentrate resulting from the sampling conducted
by Harvey Klein at flume 5 (assuming the validity of the sampling, which will be discussed
hereafter). In addition, Mr, Larkin was apprised during his testimony of the findings as
were developed in the letter ruling of -‘August 19, 1986 with particular reference to the
narrativé of the testimony of Charles Johnson as it related to his conversation with Scott
Charlop. It will be recalled that in the letter ruling the following findings were set forth:

K0057
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‘Mr. Johnson testified that he then proceeded to'a trailer which
housed Kuehne officials and met a man whom he identified as Scott
Charlop, then the manufacturing manager for Kuehne. Mr. Johnson
held a conversation with Charlop in which he questioned the latter - .
concerning the underground pipe and the connection to the
manufacturing equipment of Kuehne. Johnson testified that
Charlop acknowledged that the PVC ‘pipe which traversed the
manhole was connected to Kuehne's' processing . equipment— -
specifically its process line where bleach material was filtered—
and that the valve was used to release the lquid water which was .-~
part of the filter back-washing process utilized by the company. ...
_  whenever the backwash was required as "a result of clogging of "~
L. - -filters. * In' an apparent attempt to”explain to. Johnsonthow: the®.~- -
L. - process worked, :Mr. Charlop noted that by utilizing the_under-.. ..
ground piping, the filter backwash water could easily be moved
through the manhole pipe and down to the discharge pipe right out
to the flume. Mr, Johnson then informed Charlop that the
-connection was illegal and directed him to sever it. -

On the following day, January 27,-1981, Mr. Johnson returned to ., .
the Kuehne site and noted that the connection had in fact been
severed. It was on that date as well that he took some additional’
photographs of the area, many of which have not been introduced
into evidence. [Letter ruling, Administrative Law Judge Reback,
August 19, 1986 at 11-12.] T - - ' st

v PO

Al Mr. Larkin was able to indicate in response to listening to the foregoing,
whieh was read aloud to him during his testimony, was that Mr. Charlop was incorreet in

* his assertions, assuming that those assertions were in fact made by him.

. Much of Mr. Larkin's testimony also directed itself to assertions which sought
to lead one to conclude that separate and apart from locating the discharge point,
extraneous factors above and beyond Kuehne's control could have or reasonably should
have accounted for the high levels of chlorine- which: were-found-at flume S, where the
sampling at issue took place. He noted, for examplé, that in January 1981, the period at
issue, LCP had significant leakage in its HCL storage tanks, caustic tanks and building 230
(See R-9). In particular, the leaks that ‘Mr. Larkin deseribed at the HCL "storage tanks
ultimately spread over the entire concrete pad (also seen on R-9) and, in his judgment,
would have drained througﬁ the cateh basin ;ind ultimately into the flume through the 10-
inch wide drain trench which separated the concrete pad area from LCP's lab and locker
room™ facility. ‘He also noted that it was his recollection that in"1980 LCP regularly
released chlorine gas into the atmosphere at a rate of three to four times weekly.’ '

-
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Mr.. Larkin also testified.to his observations on site which oceurred subsequent
to Kuehne's leaving the area and entirely ceasing its processing operations. He indiceted
that -on or about February.21, 1881 he was on site (with LCP's permission) and observed
"significant -flow of fluid from the sewer pipe to flume 5." Once he made these
'observations‘, Mr. Larkin obtained a bucket, took samples, and telephoned a representative
of the Department. He also telephoned the Linden Health Department which, Mr. Larkin
noted, provided no assistance. Eventually Mr. "L’arkin. provided the samples to- another
employee of Kiehne's with the intention that they be analyzed for chemieal composition'.

- He noted, however, that exther the samples, results of the analysis, or both were lost or

S~

misplaced. e UL PR

-
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'I‘he relevance of the foregolng aspect of Mr. Larkm's testimony is apparent. .

It 1t could have been estabhshed that samples taken at flume § s ubseg\_l_ent to. Kuhene's

cessation of its operations at- the LCP site had a.chlorine and pH level of concentration

: substantlelly similar to those found in the samples taken by Mr. Klein as set forth in the

Notice giving rise to ths appeal, the discharge. might not reasonably be ascribed to
Kuehne's processing operations; its origins could lie elsewhere. Since, however, (and
unfortunately from Kuehne's perspective) there was never any proofs offered to establish
what the chemieal eomposition of that flow was, such inference cannot reasonably and

-properly be drawn.

Since the fundamental issiue concerning the diseharge point, whic‘l is

"inextricably tied to the origin of the source of effluent if any, involves a mixed question

of fact and law, I shall reserve further discussion for the analytie portion of this opinion
where the evidence on this important aspect of the appeal will be reconciled and an.
ultimate conclusion derived. '

~ " qmm————

. Sempling and Analysis

-,

As was previously noted, Harvey Klein, the chief analytical chemist for

-Garden State was called upon to take the various samplings and perform the analyses at

issue. Mr. Klein holds a bachelor of science degree from the Pennsylvama State

from Rutgers University. -Garden State, of whnch Mr. Klein is viee president, specializes
in the chemical analyses of food and environmental materxals. Mr. Klein has personally
pubhshed in the field of microbiology and hes received various awards, He is also a
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member of the Association of Official Analytical Chemists as well as other orgahizations
and has taught at Rutgers University. Garden State is certified by the. State of New
Jersey as specializing in environmental and food analyses. -Mr. Klein was accepted
without objection-as ’an_'expe‘rt' in the field of environmental chemistry..

The events which pi'eciptated the sampling conducte,d‘by Mr. Klein involve the

.various visits to the Kuehne site undertaken' by Charles Johnson while - he.was still

employed as a senior envitorggnental,'engineer" with the Department.’ Significant aspects of

 * those visits have already been discussed as pert of the ‘factual delineation addressed to the
“issue of the location of the discharge point. It will be recalled thataftertﬁsﬁpnllsao

visit, Johnson again returned to the site in response to a gompiaihi'- ‘which was lodged

“against Kuehne by LCP personnel (see paragraphs 4 and 5 of the Notice) that the. former

was discharging effluent in contravention of its NPDES permit. On January 8, 198V1, after

- eonducting various investigations, Johnson took ' several samples of water flowing within

the flume as well as the effluent emanating directly from the underground pipe.* After
taking various samplings at different points in the flume, Johnson prepared a repoft of his
visit (P-8) in which he explicitly concluded that Kuehne was "dumping acid and caustic
material.” As a consequence Mr. Johnson recommended that immediate enforcemen*

action be undertaken.

_ It should be reiterated that the Division is not seeking remedial action based
upon the allegations set forth at P-6 which were formulated by Mr. Johnson based upon his
potions and activities on January 8, 1981. However from the pérs'pective of the

site.

" Thesubstance of Mr. Johnson's next visit, which occurred on January 26, 1981,
as well as the conversation which was conducted on that date with Seott Charlop and
which was the subject of the letter ruling on Mr. Width's motion far partial involuntary

*Much of the discus'ioh'eoncer.ning Mr. Johnson's activitie&.@rid,’ to an extent Mr, Klein's

sampling, have no visible reference point in this proceeding: the document which was
used to-refer to those areas where the samplings and observations, both Mr. Johnson's and
Mr. Klein's occurred, was offered for identification only and was never introduced into

evidence. ‘ Consequently the reader may, as did this writer;-experience some ‘difficulty in.
.. clearly setting forth in narrative fashion, with a reasonable:degree of. particularity, what

took place and where. Whenever possible I will refer to thase: documents that have be~-
introduced into evidence to tefer the reader to-particular locations ‘that are-relevant
this discussion. : : ST
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dismissal and the Division's cross-motion for partial summary decision, which ruling was
issued on August 19, 1986, has already been set forth in detail in this opinion. Also on
January 26, 1981 and on the following date, when he returned, Mr. Johnson took the
varxous photographs two of which, P-91 and P-9J, have been introduced into evidence. In
addition it was on January 27, 1981 that Mr. Johnson observed and concluded that the

.valve and pipe depicted on exhibit P-8J had been severed énd removed.

It was within the context of these general allegatnons that Harvey Klein and

Garden State were called .upon.- to conduct samphng's at. the Kuehne/LCP sxte. The
. samplings occurred in three phases.. The first, comprising two twelve—hour tests, took

place between January 14 and January 16, 1981, The second occurred over a twenty-four
hour penod measured from January 25 through January 26, 1981. The samples were
deszgned to test for pH, total available chlorine, and caustlc (what Mr. Klein deseribed as
alkahmty) . The test for pH was conducted by use of a probe connected to a meter.

. Sampling of chlorme ut[lized the iodometric tetration _analysis which measures total

available chlorine in waste water by the introduction of a potassium iodine solution. The
analysis for caustic involves what is generally described as an alkalinity test utilizing an
acid-based tetration method. ' ' ' '

o All of the tests which were conducted were taken directly from Standard
Methods for the Examination of Water and Waste Water, 14th kd, 14th Ed. (1975), except the titra-
tion used for the detection of alkalinity was modified to include the use of hydrogen

" peroxide as a consequence of the unexpected bleaching effect of the high levels of

chlorine implicated as reagents used in the titration.

Mr. Klein performed all the various analyses at the LCP laboratory on site and

‘used primarily-the equipment and materials supphed by LCP for both sampling and

analyses. He dxd,-however, bring his own pH probe and his own standards for use in the pH
analysis as well as in the alkalinity enalysis. For use in the’ jodometric titration testmg,
Mr. Klein drew sodium thiosulfate from a sealed carton which was certxﬁed by the

_ pharmaceutical company responsible for its production.

-~ ~Mr. Klein personally observed all the sampling which ocecurred except for the
first 12 hours of the 24-hour tests conducted on January 25 thrugh January 26, the latter

o of which were observed by another Garden State employee. This was intentionally devised
.. by Garden State so that no one observer would be required to partic_ipate_ in a 24-hour

shift.
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The samples were drawn by LCP employees in what were described as clean _j"

jars and were returned to the laboratory immediately thereafter.: Mr. Klein. personally
performed the various chemical ‘analyses and all samples were in Mr. Klein's sight or

possession at all times thus maintaining the chain of custody except on those occasions

when the sampling occurred durmg the flrst 12 hours of a 24-hour period by another
Garden State employee. e

Mr. Klein selected three locatxons in--the flume -area- trom ‘which-to sarnple, :

a referred to as flumes 2, 3 and 5. Flume 5 is the key loeation for purposes of this-
proceeding in that itisata point in the covered fliime ffom which’ the underground outfall'

pioing leading from the cateh basin directly flows: Plume 5 has been noted specifically on
exhibit R-9, with consent of counsel, by my personal notation of the number "5." It is

. apparent that whatever was sampled at flume 5 derives from a flow which came from
'whatever it was that ran through the- catch ‘basin (also noted on R-9 by referring to P-9I;
" the photograph of the cateh basin). Flume 2 was located to the east of the flume

downstream from the point designated as flume 3. The waters in flumes 2 and 3 were

" connected with flume 2 being downstream from flume 3. The origin of the flume 5
~effluent cannot of course be ascertained merely by determining the composition of the’

sample..

It should be noted, however, ‘that there is some diserepancy in the results that
were taken at flume 5 and those referred to in the Notice at appendix table 1 as the basis
for the penalty assessment. The Department erroneously utilized the chemical results of

_the flume 3 samplings, rather than flume § samplmgs, to assess its penalty as well as to
‘assert the violations at issue. The actual table of results of samplings taken at flume 5

which occurred both on January 25 or 26, 1981 andJanuary: 14 through 16, 1981 are.

properly found ‘S exhibits P-10 and P-11 as results for flume §.-

There is no dispute therefore that the actual sampling which serve as a basis
for the allegations and which were obtained at flume 5 should properly be those reflected
at flume 5 on exhibits P-10 and P-11 rather than the flume 3 reaults which are found at
appendix table 1 of the Notice (P-1), Accordmgly the decision in tius matter is based
upon the ﬂume S samplings and none others. '

e e

.- The aetual physical samplmgs were ‘done. by LCP employees under Garden -
State supervision. In addxtion, the actual testing took. place.at LCP's lab rather ‘than &

K0062
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Garden State's because, as Mr. Kleirn noted, the close proximity of the sampling site to the
LCP laboratory signficantly reduced the likelihood that a time delay would effeet the
-results of the analyses. In addmon, the various equip'nent used in performing the tests
was provxded by LCP. :

'Generelly’ the tests taken at each of the_. flume sites occurred at-hourly
intervals, each site undergoing three separate tests. Mr. Klein personally conducted the
analysis for caustic, pH‘and-clﬂorine'concentrate when he conducted the tests at LCP's

lab.. -The tests were.done eontemperaneomlv with the actual sampling. . As was indicated,
.~ the test results may be found at exhibits P-10 and P-11. In respect to pH' levels, Mr. Klein
: indicated that measurements’ were taken in standard units, which in most instances
connotes a neutral to slightly alkaline reading of from 6 to 9. It is noted, for example,
. that at flume 5, the test results for pH for January 25 through January 26 in most
instances exceeded .10 and, on occasion, 11 units. The numbers, however, may be
misleading if one were to conelude that a pH reading of 11 is only marginally higher than
what would generally be described as a high neutral reading of 9. Mr, Klein noted, for
example, that a pH reading of more than 11 is more than 100 times higher than the limit
of a pH reading of 9. It is not in dispute that pursuant to the Kuehne NPDES perrmt (P-3),
pH should not be less than 6.0 nor more than 9.0 standard units,

. Also pursuant to the permit, chloriﬂe residual is explicitly limited to .002 mg/1
(parts per million) on a thirty-day average. The findings of chlorine which are set forth at
" P-10 and P-11 at the various sampling points exceed the chlorme Iimitations found in the
permit by extraordinary amounts. Mr, Klein noted that in most instances they "were
millions of times in excess of the permit limitations." | -

Thetitrdings for caustic were somewhat ernbiguous. Mr. Klein noted that the
sampling for catstic actually measured alkalinity. To test for alkalinity, Mr. Klein
utilized the procedure referred to as acidometric titration, which involves the addition of
& small amount of acid to the waste water sample until that water sample is neutralized )
to an end point of pH 8. 3', known as the phenolphthalein. The amount of alkalinity
orxginally present can be determined by measuring the amount of acid used in the titration
process, In employing this approach;, Mr. Klein utilized standards of his own to

. doublecheck -the LCP materials. ‘The test merely measures the amount of alkaline .
- materials in the waste water sample and typically alkalinity is reported as one form only,
-in this matter sodium hydroxide, which is commonly known as caustie.

. K0063
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The alkalinity finding demonstrated by the titration method cannot dlrectly"—"‘
correlate to pH levels as derived in eny sample; rather it serves a corroborative funetion "
since. pH as derived in a sample reflects a combination of the effects of acid and alkaline
mate'ials on -each other in an apparent synergxstxc fashion. This finding related to pI-I
levels but only 1nd1rect1y.

Also in‘his testimony, apperently anticxpating an assertion that the source of -

* the materials sampled was ‘other than Kuehne's processing operations, Mr. Klem observed .

nothing on or near the ground by way of leakage: whieh could have explamed the chlorme
readings which he derived. He also concluded that the’ levels of chlorme which were found
could not, in his -judgment,- have been present if their source was,' as Kuehne has
represented throughout, non-contact cooling water.- .

_ " As is ‘apparent from the Garden State samphng resuits (P-lo ‘and P-11) and
from particular reference to flume 5, which forms the fundamental basis under whieh the
Notice and penalty assessment are issued, for January .15 and 16, 1981, the pH levels
derived at flume 5 are either at or just above the highest allowable pH levels set forth in
Kuehne's permit—-a maximum pH of 9. The chlorine levels sampled for that same date e*
flume 5 are reported in grams per liter as a consequence of the quantities of chlorm
found rather than the milligram per-liter standard. set forth in the permit. Thus, &s
Mr. Klein indicated, all of the results found are thousands of times in excess of the
maximum mmiggam:ggr-liter chlorine levels set forth in the permit and can only ‘be

correlated to the permit limitations after multiplying the result by 1000.

The test results for the period January- 25 and 26, 1981 w'ere even higher than
those which were found on January 15 and 16 in respect- to all permit parameters (see
P-11). Por-example, the pH levels at flume 5 for eveg sample taken exceeded the
maximum permitlimitation of 9 units. Since the pH scale is logorithmie, a value of 10 is

ten times as great as a value of nine and a pH value of 11 is more than one hundred times
greater a value of 9, : '

i The sampling of chlorine for the Januery 25-26 dates also indicates that the
levels diseovered were thousands of times in excess of the permit limitations (after
converting the sampling- {nto milligram units per liter).  As Ms. Hayes notes at her brief,
"The highest reading is over 32. million times the permit limitation.” - Letter brief, DAG
Hayes, January 28, 1987 at 25. To this layman the sampling result is astoundmvly high.
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In respect to alkalinity, levels discovered on January 25 and January 26 were
muech higher than on -January 15 and 18, reflectmg the highly alkaline nature of the
effluent from flume 5. '

It should be noted that throughout the very aggressive cross-examination
conducted by Mr. Width, Mr, Klein was unflagging in his assertions and in his defense of
the methodology and ‘procedures employed by Garden State in the sampling that was
undertaken. . - ,:.;,;J SR N T e S LBILNITETE L K

ThLrae L" v-'. - . " o -

. One avenue which wes utilized by Kuehne to attack the vahdxty of the-

D~

‘ samphng methodology employed by Mr. Klein was through reference to a Field Procedures -

Manual for Water Data Aecquisition, promulgated by the Division (R-4). By its own
prefatory leng-uage, the manual limits itself to the methods and procedures to be utilized .

by "all state and substate agencies . ., and by all ,organlzetions collecting data pursuant to -
state or federal statutes and regulations." P-4, I, Whether Garden State did or did not
come within these.parameters was never fu]ly developed at hearing, In my judgment,

. however, whether it did or did- not is non-determinative. It clearly did have the obligation .

to conduct its analyses in an emplrlcally responsible fashion. In my judgment it did.

Counsel refers to the . obligation contained in the manual (R-4) at I-3,
paragraph 6, which requires a sampler to maintain a bound daily log book. While it is true
that no indication was given as to whether Mr. Klein maintained a bound daily log book,’
the record does establish that he conducted proper and responsible recordkeeping.-
Exhibits R-10 and R-11, the reports at issue, contain specific information in respect to
the date, time, and location of the sampling as well as other information pertaining to the
environment. The tests which were condueted for pH'and chlorine, noted Mr, 'Klein, are
relatively simple=end involve a relatively small error of coefficient. While certainly one

- eould speculate that by conducting the tests at LCP's own labs, if LCP had a motive to

distort those results it could have done so. However, I have accepted the integrity of
Mr. Klein throughout these proceedings There has been nothing to indicate a reason not
to, and he represented under oath that he was mdlwduelly and personally accountable for
the conduct of a.ll the chemical analyses and samoling which took place at LCP.

<y o
.-

. -, While one would always prefer that chemlcel analysec take place in the more
prxstlne laboratories of the testing facility itself, because of the proximity of LCP's labs 7
to the sampling site and the obvious. advantage to the chemist of conducting the analysis

K0065
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contemporaneously with the samples taken, the reasons in suppdrt of the proced_ufei o

employed outweighed any ergu'nents agamst themn. In addition nothing in my judgment
has been offered to suggest or imply that errors occurred in the ‘analyses because of where
they took place. S

Kuehne also sought to questlon the vahdxty and empu'ieal fmdmgs o[ Garden
. State's activities through ‘the testimony of Dr. Edwin - Rothstem, a chermst with a
. distinguished background, who was qualified as an expert both in chemlstry generally and

analytical chemistry specxflce]ly. By his own acknowledgement, however, Dr. Rothstem .

has” no prior 51gmf1cant on-hands mvolvement in waste water analysxs. Thus he was not
quahﬁed as'an expert ‘in environmental chemistry since ‘most-of his experience ‘vva's in the
areas of graphic arts and related fields. By his own acknowledgment Dr. Rothstein did not
perform analyses of field samples for the laboratory with which he is affiliated, Leberco,
as part of his’ normal rsponslbilma. Parenthetlcally, as well, Leberco is not certlfled by

the Department.

One major thrust of Dr. Rothstein's effort on behalf of Kuehne to attempt to
cast doubt on the validlty of Mr. Klein's fmdmg's concerns. his opinion about the pH value

and caustic findings which were obtained. The suggestion initially was made by' :

. Dr. Rothstein that the two findings could not empirically co-exist as they were

ascertained. However, as the testimony was thereafter developed, in my judgment, that.

conclusion resulted more from a misunderstanding e of what is meant by caustic'than by the
actual test results themselves. It will be recalled that the results of caustie sampling
represented simple alkalinity reported as sodium hydroxide or caustic but not sodium

hydroxide - per se. Based upon this eclarification, Dr. Rothstein's assertions of -

mcornpatibihty of the fmdmgs were reconsidered and-he-did acknowledge that the fmdmgs
derived by Mr. . Klein were possible providing that the alkalimty was not indeed sodium
hvdroxide as the ‘former first assumed.

Dr. Rothstein's concern in respect to Garden State's ‘activities also involved his
suggestion that the latter failed to employ good: industry- practlce in conducting the
analyses. i Particularly, he asserted, there was no validation of standards which were used
and presumably obtained by Garden State from LCP.: The standard, the chemical solution
which is used to determine the existence or nonexistence of chemicals which are being
tested, in this case chlorine, pH level, and caustie,’ were in fact obtamed by ‘Mr. Klein
from LCP. However, Mr. Rothstem was compelled to acknowledge that the standam

K 0066
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employed are purchased in sealed contamers and are certified. I was satisfied from the
evidence adduced that the procedures as well as the standards utilized by Mr. Klein,
notwithstanding the testimony of Dr. Rothstein, conformed to good professional practice
and as a consequence the results obtained .by Mr. Klein reasonably and accurately

‘reflected the chemical eomposxtion of the substances sampled.

, In addmon to questxoning the validity and rehabllty of the chemical analyses
of the samples, and in addition to disputing the location of the discharge point whieh must -
reasonably correlate to the flume locations at ‘which the samples were taken, Kuehne also
sought to suggest that the presence of high levels of chlorine and pH at the sample points.

- eould be ascribable to activities separate and dxstinct from its own processes and could

properly be imputed to LCP's facxlmes and processes. Some of these suggestions have
already been analyzed as an incident to the dxscussmn of Mr. Larkin's testimony. Some
further reference and rexteration is appropriate. -

Mr. Klein provided some additional rebuttal to his testimony whieh reasonably
and satisfactorily explained away the suggestion that the presence of high levels of
chlorine and pH could be attributable to those aspects of LCP's facilities to which

“Mr. Larkin's testimony was addressed. For example, it will be recalled that Mr. Larkin

indicated that as a consequence of the purported leakage at LCP's HCL storage tanks (see
exhibit R-9) there would have been significant levels of HCL proceeding- through the ten-
foot concrete trench which would ultimately lead to the catch basin. Mr. Klein indieated.
‘that on his initial visit, he specifically observed thx_s trench and he unequxvocally testified.
that it was not conducting any significant amounts of HCL. He confirmed this as well in

his recollection of his second visit and reinforced these conclusions by unequivocally

asserting that had there then been high levels of HCL, as a chemist he would be familiar

with this acid and-would easily have detected it through his olfactory sense.

Again on- January 25, 1981 when he returned, Mr. Klein confirmed his earlier.
observations. He reinforced these determinations by expressing the view that even if
arguendo there had been high levels of HCL which proceeded through the ten-foot trench
into the catch basin and ultimately through to flume 5, the econcomitant pH readings at '
that .point~would have been sxgmfxcantly lower than what the chemical analysis proved '
them to be. .
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Mr. Klem also countered the suggestion made by Mr. Larkin that the presence
of hrgh levels of chlorine residual and pH found at flume 5§ could be ascribable to LCP
drainage from its laboratory and locker room facmtiee. Mr. Klein spent several hoursat
LCP's 1ab as well as at flume 5. He noted that on occasion the smell of chlorine at flume
5 was potent. Mr. Klein xndlcated that in order to causally connect the findings made at
- flume 5 to LCP drainage in its laboratory, substantially greater volumes of substances in
the lab would have been requxred to be drained than actuany could have exxsted there.
Slgmflcantlv large volumes of bleach, he noted, would have had to be drained to account
for those readmgs. ' SR L -

‘Mr. Larkin also’ referred to a lime treatment !acmty which' “Was’ thhxn the
general LCP site and sought to ascribe the pH levels and chlorine residual readings to that
facility rather than to Ruehne's process facilities. Mr. Klein wes unambiguous in
countering this suggestion: the. applicable reading: that were taken by Garden State and
which served as a basis for the Division's  issuance of the Notice simply could not be
aseribed to that faeility. ‘

- It will also be recalled that in his testimony, Mr. Larkinl addressed the higf*
readings of chlorine residual which Kuehne reported on its own initiative when iv
submitted its first monitoring report to the EPA (P-4). While this report relates to a
period of time which predated by several months the ‘violations giving rise to the Notice,
it is "naterxal because it reasonably establishes that by Kuehne's own sampling it was
exceeding its permit limitations. In his testimony Mr. Larkin sought to explain away any
causal connection between Kuehne‘s process facility and those readings. He hypothecated
that through various chemiecal reactlons the presence of that level of chlonne could have

resulted from occurrences taking place at LCP's cooling. tanks...

N
- .

 Mr. Kfein adamantly disputed this hypothesis, noting that the result of such
potential chemxcal reaction would have been to produce HCL which would have reduced
rather than increased the level of pH. In fact, the pH value sampled was 8.1. I am’
compelled to accept these assertions offered by Mr. Klein. . Mr. Larkin's views were
substantna]ly based upon hypothecation and speculation. In addition Mr. Larkin's expertise

. was limited exchmvely to the processing of bleach; by his own admxsslon, he is not a

chemist and where differences emerged between Mr. Larkin's speculation and Mr. Klein's.

well-grounded theoretical conclusrors and empu'lca.l ﬁndmgs the judgments derived by
the latter must be adopted. '

' K0068
-34-



“OAL DKT. NO. EWR 899-82

Providing corrobative testi_mony to the Division's case in respect to varjous
areas of dispute was John Tomasiello. Mr. Tomasiello is employed in an enforeement
capacitv in what was described as the'Southern.Region within the Division of Water
Resources. He accompanied Charles Johnson to the LCP site on several ocessions.

© . Mr. Tomasiello noted in his testimony that during his visit on January 26, 1981,
the date of the conversation which took place between Scott Charlop dand Charles

......

the -concrete oad area and the LCP lab and locker rooms as depicted on R—Q.. This- would
' confirm the Department's position and would further vitiate- the assertions of Mr. Larkin
- that. hvpothecated that the purported leakage from LCP's HCL storage tanks.could have .

caused the chlorme remduum buﬂdup at flume 5.
Mr. Tomasiello. also independently confirmed the substance of the important
conversation previously set forth betwen Charles Johnson and Secott Charlop in which the
former sigmficantly acknowledged that the processing pipe and valve which are depxcted
on P-9J were indeed utilized by Kuehne as part of nts filter backwash system.

- Mr, Tomaaieuo Visited the site again in February 1981, subsequent to the
cessation of Kuehne's operations. '-Ie testified that he res;ronded to a Department
eommunication which sugtested that discharge in the area was continuing. As will be
recalled, hoth Mr. Larkin and Mr. Goetzel noted that efﬂuent at flume 5 continued even
‘after Kuehne ceased its operations, s uvgestmg the possibility that the effluent flowing
from that spot could be ascribable to operations other than Kuehne's. Mr, Tcmasxello
testified that he saw no discharge at flume 5 (referrmg to R-9) although he did observe
ground water in the area.

A

™
—
-
-

Charles Maack, currently Assistant Chief of Region I and Charles Johnson's
supervisor when the latter was employed by petitioner, provided support in respect to how
the Division computed the $17,500 monetary penalty assessment imposed in the Notice. -
He acknowledged that the cbmputatipns should have been based upon the measurements

_ taken at flume 5 as found on P-10 and P-11 rather than those contained at appendix table

1 of the N’dfi'c'—e which inadvertently refers to the readings taken at flume 3. He, as well
as other Division representatives, agrees that the penalty assessment should have been

_based primarily upon the readings at flume 5. Notwithstanding this acknowledgment and

the recogmtlon that the flume 5 readings for pH levels were lower than the readmos at
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. appendix tabie 1 and the causties as well as the chlorine readmgs were generally lower, he .

maintained that the penalty assessment should not be reduced. Mr. Maack concluded that
in retrospect and based upon the evidence as was adduced, the Division maintains today as
it did when the Notice was initially issued that the conduet of Kuehne in respect to the
alleged violations contained in the Notice were nyillful” and thus the formula resulting in
the $17,500 penalty was justified. ‘

-

" The penalty assessment process, which was utxhzed at’ the t1me that’ the-

', Notxce was msued, was based upon explicit regulatory crxteria then in effect which have

. since been amended. Thus the penalty aspect of this appeal will be rnore fully addressed

in the analytical portion of this opinion. -

~ ANALYSIS

oo
5

.'.‘.

The Discharge Point

As will be recalled, the threshhold issue in this - matter, whieh initially was
addressed by motion, concerns ascertaimng the appropriate location of the discharge pomf"
that is the subject of Xuehne's NPDES permit. After the Department rested its case on’
that issue and both parties had the opportunity to submit legal argument, it was my
judgment that the Department was correct in concluding that the discharge point was
appropriately designated to be below the manhole found on Kuehne's discharge strea’m

" (referring to R-S) where the concrete pipe entered the flume. Kuehne has throughout this

proceedi.ng—pre and post motion-asserted that, to the contrary, the appropriate -
discharge point was located in its process area where its cooling tower water hleed
entered a stand pipe (See R-9).

After all the evidence and testimony in ‘this matter on the issue has been

‘adduced and the record is whole, it remains my judgment that the Division's assertion

concerning the location of the discharge point is eorrect. The discharge point is generally'
recognized to be the location at which an appropriate” representative sample of the
volume of effiuent flow as well as the quantity of pollutants discharged may be measured
and sampled (See P-3 at 2). Harvey Klein drew samples from several areas at the site,
most notably flume 5 (referring to R-9), which indicated that large quantmes of chiorine
was emitted into the flume and eventually found its way into a tributary of ‘the Arthur
lel waters of the State of New Jersey; in some instances the: amounts of chiorm
exceeded Kuehne's permit limitation by the millions. The testing at-issue took place over

K0070
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& protracted period of time. Thus one must reasonably and intelligently infer that the
levels of chlorine found was . clearly within toxie limits and the concomitant pH levels
were indeed representative of the effluent which was ultimately dumped into the flume at

‘ point 5. Because of the protracted period of time at issue, the samples taken must be
" considered to be representative both of the volume of effluent flow and the quantity of
"the oollutants discharged.

The discﬁa'rgé that was taking plac-e' :was not a:one-time occurrence. Garden

- State, samphng .continued over: many. _days and, in. arldition, judging by Kuehne's own
- sampling : which occurred as.part of its monitoring report (P-4), -governing the period
"August 31, 1980 through and inclusive of December 1, 1980, the respondent itself was
‘constrained .to report- finding ‘exceedingly high levels of chlorine. While ‘Z{uehne
- admittedly could not account for these readings and indicated in its report that it would

"mvesthate cause," no evidence or testimony was ever offered. on behalf of the.
respondent -to demonstrate that any good faith effort was undertaken to ascertain the
reasons for those high levels. What has become apparent therefore, is that noxious and
toxic substances with levels of chlorine and pH far beyond the paramaters of Kuehne's
NPDES permit, dangerous to both animal and plant life, were part of the effluent
discharge at point 5 of the flume.

. The quastxon then becomes one of ascertammg the origin“of this ‘effluent.

Reasonably there are several alternatives: LCP could have been responmble for these-
high levels of effluent. There was -evidence to establish that drainage from LCP labs and-
locker room facihtv ultimately found its way through the concrete pipe past throuvh the

~ cateh basin and ultimately settled in the flume. There were also indieations of sporadie

leakage at LCP's HCL storage tanks. It was clear to me, however, that the high levels of
chlorine and pH-diseovered could not reasonably be ascribable to any activities in LCP
labs or locker rooms. Presumably the locker room facility was used by employees to |
shower and wash and no explanation was forthcoming to coneclude that activities within
that facilxty could cause the high levels found. It would be unreasonable to infer that
anything that oceurred in the LCP lab would result in the high concentrations of effluent
sampled 50 as to justify holding LCP responsible for the occurrence, absent affirmative

. proof to- the contrary. In addition, there was simply no evidence to establish through

direct observation that LCP's HCL storage tanks were" leakmg at the time that the
samples were taken S0 as to justify a conelusion that - ‘they were the source of the effluent.

These flndmgs were conflrmed by the ohservations, ommons and testlmony of Harvey

Klein.
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© The more reasonable conclusion which one is constrained to draw from the'

' record is that by the nature of the processes at issue, the location of the catch basin and
piping, the nature of Kuehtie's orocessing actwlty, and, indeed, by the very essence of a
former employee's own admission, the materials which ultlmately found their way through
to flume 5 and which were the subject of the samples had their origin in Kuehne's
processing facilities.

=z . . To an extent this’ conclusxon must be arnved at by a process of eliminatlon. :

" Absent any contrary affirmative evidence which “would legmmately and : reasonebly v
" establish through" competent -proof that the origin of this- etnuent was LCP's, the

undisputed fact remains that dumping occurred: Who eise then could reasonably be held
accountable for that dumping if not the very company whose activities in the processing

of bleach occurred in the midst of where these pipes lay? The inference is irresistible
that by the nature of the instrumentaiities mvolved and by the possession and control of -

these instrumentalities by Kuehne, albeit on LCP's. property, respondent must be held
aceountable for what was flowing through to flume S. .

Mr. Johnson's !isit to the site on January 26, 1981 provxded eogent evidence to
confirm the location of the discharge point as delineated by the Division. It will be
recalled that Johnson made a determination that the underground-piping which connected

N to & PVC valve and which connected to overhead pipes (See p-9J) emanated from Kuhene's

processing equipment and it was through these connections that the effluent flowed.
Johnson's subsequent conversation with Seott Charlop, the then manufacturing manager
for Kuehne, provided further corroboration of the location of the discharge point. It will
be recalled that there was a finding made in this proceeding .that: Charlop ‘told Johnson at
that time that the PVC pipe which traversed the manhole -cover: did indeed connect to
Kuehne's proceSS'Equipment—specxficany its processing.line where bleach material is
filtered—and thet the valve was used to- release the liquid which was part of the filter
- backwashing process utilized by Kuehne whenever the backwash was required to purge the
system as a result of the clogging of filters. While Mr. Larkin disputes the aceuracy of
Charlop's statements he cannot dispute that Charlop-at the time that the statement was

made was an employee of Kuehne's who was both in- fact and appearance clothed with

4 authority in lus capacity as manufacturing manager to make those representatxons. They
are in my judgment sufficient to be imputed to Kuehne. "It will also be recalled that
Mr. Tomasiello confirmed the substance of this conversatlon in his testimony when he

recalled that he was present with Johnson on site at the time that Charloo's statemet.
were made.
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Further, Mr. Larkin by his own admission indicated that on previous occasions
employees, apparently without express authority, did indeed use the process line to

. unauthorizedly release .effluents. By Kuehne tacitly abiding this action it impliedly

authorized it. It will a_léo be recalled that hlr._Larkin acknowledged that in or about 1979
as part of an empirical testing pilot program, the valve at issue was also used as an
incident to the filter backwashing ‘process to releaae.and expel effluents. Thus while
Kuehne has maintained throughout that it did not in fact dump at the site, it bossessed the -

. capaecity and-‘instrumentalityvto-do it;' the effluent which was.dumped__.was'chernically'
: consistent . with the. release:‘of Tilter backwashing waters; and- einployees had indeed

- utilized the piping and valves; albeit without express Kuehne ‘authority. but with implied
" and apparent authority, to do precisely that on oceasion. :

PR | In my judg'ment,-few if any additional substantive arguments were offered by
Kuehne subsequent to the testimonial phase of this proceeding other than those which
have already been discussed in detail as they relate to ascertaining the appropriate
location of the drscharge point. Several of those remaining arguments should, however, be
addressed

Mr. Width asserts that the point of discharge set forth by the Department is so
uncertain as to render it the subject of a successful motion to dismiss the Notice. He

‘analogizes ascertaining the discharge point as ‘the Di'vision asserts it to be with alleging

that KCC "discharged from a truck on a road in Canada in violation of its permit. ... One

'mus‘t.discharge from a certain place which is controlled by or related to, the permit."

Respondent's posthearing brief, January 28, 1987 at 6. Respectfully, this analogy is
misplaced. Equating the discharge point—as it has been established in this proceeding, by
definitively and speeifically correlating it as the locus of the relevant physical facilities
at issue~with™@ "moving" dlscharge point such as a truck travelling down a road is
unreasonable. -t ‘

Mr. Width also 'argues that the discharge point is where Kuehne represents it
to be because at one time it appeared that both Kuehne and the Department "had a '
~eommon understandmg of where the dlscharge point was located and that discharge point
was properly Iocated in accordance with the procedures outlined by Mr. Post." Id. at 8.
The flaw in this argument is of course that the location initially designated as a discharge
point upon which Department representatives had- lnitially agreed was based exclusxvelv'
upon where they were told that it was by Kuehne representatwes. Once, however, further

: K0073
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Q _ : invest'igation ensued and on-site investigations -oceurred, - the Division disagreed with{ )
Kuehne's designation: no "eommon understanding” existed thereafter.

Finally, Mr. Width suggests: that because ‘Kuehne was a lessee of LCP's and
therefore not the owner in fee simple of the situs, the discharge point as ascertained by
the Depaftment is erroneous since "it is legally impossible for this to be [the discharge
point] because this point was not owned or- controlled - by [Kuehne] .~.. How could

" [Kueline] obtain a permit for a discharge point which it.did not own or contrbl?f.';‘;.l_g.ﬁat 9.

" No authority was offered by counsel to establish or even suggest:that & p;er_equisit'e,_‘_to X
" aseertaining the appropriate discharge point -is that the'cﬁséh;réxngia;-eﬁtity:byn in "f:ge -
" simple or otherwise the realty.on whieh such.point-is. to be designated. The hallmark of
‘properly aspértaining the discharge point is to determine the location at which all waste
streams are qualitatively and quantitatively -pepresented in a safnple. _That such location
" is on property belonging to another is singularly immaterial.. '

_ Under the standard of proof adhering in this .administrative proceeding, in

which the party must establish its case by a preponderanCe of the relevant credible

O - evidence, 1 am convinced. that viewing the record: in. its totality and qualitativ_el{v
accessing the evidence, the Division has indeed established that the diseharge point i

where it has alleged it to be. ‘ . '

1 am sympathetic to the argurhents offered by Mr. Larkin and Mr. Goetzel.

. Both gentlemen impressed me as credibie witnesses and men of integrity. Both men
passionately argue that to the best of their knowledge, Kuehne was not discharging
poliutan-ts in the manner alleged. Mr. Goetzel particulariy: expressed the view that
responsibility for the effluent lies at LCP's door. It was:clear:that there was considerable
animus géﬁerﬁf?d"over many years between representatives of each of these companies.
Perhaps indeed LTP had & motive to cause Kuehne to be the subject of this proceedirig as
well as others. Conceivably LCP's action did contribute toward the effluent. However,
the fact finding process must limit itself exclusively to the record as generated. Facts
cannot be arrived at as a consequence of 'spepulation or mere suspicion.. I must accept the .
record as g@bﬁshed in this matter and I expressly. CONCLUDE that the discharge point
at issu'é'fs“as represented by the Division: ata point below the manhole downstream from
where the concrete and PVC pipes as depicted on P-9I and P-8J enter the flume at poiht 5

. (see R-9, P-12E, Key 2, 3,and 4). . A gt R
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I am further compelled to CONCLUDE that the various chemical analyses
which were conducted by Garden State Laboratorles at flume 3 (having already concluded
that the results of those sa'nblmcrs accurately reflected sound laboratory procedure)
revealed . discharged chlorine, pH, and caustic levels direetly ascrxbable to Xuehne's
processing equipment. | ' ‘

‘Jr. Wldth is correct when he notes at the conclusion of his brxef that these
oroceedmgs "have left many questions unanswered" Respondent's brlef at 235, ‘There are

_..,dzsturbing gaps - in ' the. proofsr -There, is no."smoking. gun." 'l'here were areas of
. ascertaining the discharge point based partlcularly upon Mr. Larkm's testimony, that on
* supposition could _reasonably explam away the Division's position. . Aspeets »of

Dr. Rothstein's testimony did raise questions concerning the testing procedures utilized

. and the meaning of the results, particularly in respect to caustic. However Sased upon a

cumulative, qualitative appraisal of the record in this matter—a matter which apparently
has been pending for some five years, the Division has proven its case. When in the
foreground one recognizes that the physical site at which the various actions took place

- no longer exists; that it was only upon my prompting that physical representations of the

site were provided by the Division in support of its'. case; that witnesses tend to forget;
that certain witnesses are no longer emploved by either party in this case, under all the
circumstances and inspite of all the difficulties presented in establishing a record, the

. .analysis and conclusions derived represent what in my judgment is a‘reasoned and fax-'

record of the operative elements and supports the Division's position. A )

The Violations

Pursuant to N.J.S.A. 58:10A-8 of the Act, it is unlawful for any person or
corporation to diseharge any pollutant except in conformance with either a valid NJPDES
permit issued bv-'the Commissioner of the Department of Environmental Protection
pursuant to statute, or pursuant to a valid NPDES -permit issued by the appropriate
administrative authority under the federal act, 33 U.S.C.A. section 1251 e_tﬁg.

In the current matter respondent Ruehne, was issued an NPDES permit under |
apprormate federal statute (NPDES permit no. NJ0027707) on or about J uly 14, 1980, ’I‘he '
permit, nursuant to Xuehne's own application request, was for the discharge of

~ uncdntaminated cooling waters from Kuehne's Linqen plant (P-S). It expressly limits the
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pH of any effluent d:scharged to be not less than 6.0 nor more than 9.0 standard units, It
also expressly limits ehlorxne resldual effluent to .002 mg/lona 30—day average.

-‘Pursuant to paragraph 6 of the Notice, Kuehne is charged with violating its

permit hmltations on January 15 and 16, 1981 by discharging effluents with:- (1) pH levels

. whieh exceeded its NPDES permit limitation; (2) extremely high eoneentratxons of
. caustic; and, (3) by exceeding, to a significant. degree; the chlorine residual maximum as

U well Having already arrived at a factual. determination. in respect to these’ assertions, it

" *is axiomatic that thé allegatlons ‘set” forth at. paragraph 6 of ‘the. Notice have. been
: “established by the proots generated. Aecordmgly I expressly CONCLﬁBll that the."
) a]legations set forth in the Notice at paragraph-6- eoncerning the activities of Kuehne at_
its LCP site on January 15 and 16, 1981 have been established and accordingly Kuehne has -
; exceeded the pH and chiorine level sets forth.in its permit, discharged hxgh eoneentrations

' of caustie, and concomitantly eontravened N.1.S.A. 58.10A-8. '

The allegations set forth at paragraph-7 of thé Notice, which relate to the
" activities of Kuehne on January 25 and 26, 1981 have, for the same reasons as previously
set forth, also been established. The discharge-of pH and free chlorine in excess of/
limitations contained in the NPDES permit issued to Kuehne and the discharge of high
concentrations of caustic is also by necessity a contravention -of N.J.S.A. 58:10A-1 et
seq., as alleged at’ peragraph 11 of the Notice.

*

The Penalty Assessment - -

As will be recalled the Division has assessed-a:penalty" agamst Kuehne in the
amount of $17,500. The formulae employed in’ arriving:"at -this amount and the
discretxonary-as—'ll as non-diseretxonary authority exercised by the Division in support of
its determination'xs set forth as part of the Notice.in.an attachment referred to as '
nrationale for fine amounts.” . Testimony was also elicited to support this assessment
through Charles Maack, who was Charles Johlson's supervisor in 1981, -and the assistant

chief of Region IL -

'l'he bases of the penalty assessment in this matter were reg-ulatory criteria

which were set forth at N.J.A.C. T:14-8.1 et § et seq. during the.time period at issue. Those

' regulations have since been amended. See'16 N J. R. 181, There is no dispute between ‘the

~ parties, however, that the former regulations found at' N.J.A.C. 7.14-8.1 et seq. wer
-4%2-
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applicable in determining the issue of whether the penalty assessment set forth is
appropriate. It should also be noted as an aside that in respect to the central issue of
Denalty as it is related to this rﬁattex", the mejor difference between the regulations that
existed dt the time in question and those which I;ave subsequently been enacted is that the
values of seriousness of the environmental damage in the schedule of factor values for

" discharge violations have significantly increased. This was designed to provide greater

emphasis to environmental impacts of the discharges and - also to offset the effect of
- inflation, See 16 N.J.R. 82 ... = . - o oi o N o

S T

VUi U in ~tb-e'spect to ‘applying the formulae ‘and .él:t;cedilrés:.set" fqrth at the regula-

" tions, it is without dispute that in Mmeasuring and determining the extent of effluent, the

Division relied primarily if not exclusively upon the analyses which were conducted at

. flyme 5. It will ‘be recalled that earlier in this opihion jt was indicated. that ‘the appendix

to the "rationale for fine amount" inadvertehtfy set forth Measurements which do not
reflect the flume 5 samplings but those taken at another site, Accordingly reference
throughout this discussion will relate to what actually was sampled at flume 5. See P-11
at 2. ' : |

In aessessing penalty, the Division has charged Kuehne with four discharge

violations. On January 15 and 16, 1981, and again on January 23 and 26, 1981, respondent '
. Is'charged with exceeding limits set forth in its NPDES permit by dischﬁrging an effluent

-containing high pH into a tributary of the Arthur Kill as well as discharging pdnutants'
‘which are not listed in its NPDES permit application into the same tributary—high
concentrations of free chlorine and caustios. ’

In respect to each of these vioiations, thé previous analysis and discussion has |
. already factualff~gstablished the underlying violations. The extent, however, of the

penalty assessment is dependent upon the application of the various regulatory criteria set
forth which measure the seriousness of the penalty, its willfulness, and the type of
violation established. Each.c_;f the criteria is then given a factor value whieh is utilized in
computing the monetary basis of the penalty itself,

““"In respect to the seriousness of the discharge of effluent containing high pH,
the Division has determined that the damage -caused is "slight." In respect to the

discharge of the quantities of causties and free'ghiérlne the Division determined that the .

damage likely to be caused to the environment is "moderate.” It is my judgment that in
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respect to the factors ascribed to- the seriousness of these four incidents. of discharge’

violations, the Division acted properly-in arriving at. the values attributed. Particularly in-

respect to the amounts of chlorine found, it will be recalled that Mr. Klein made it
apparent that the amounts in question were on occasion hundreds of thousands if not
millions of times in excess ot those levels deemed to be safe.

R

In respect to the type of violation at issue: concermng the discharves occurrmg
on. the dates at issue, the Division.. has.: determmedv«that ‘they ™ c'omtitute “what “the
B} regulations described as "willful” discharges. _Pursuant ‘to N.J.A.C. _7'14-8 lu(e)(l), ,
- violation shall be considered- willful if it is "one which is the result: of some deliberate,

* knowing or purposeful action or inaction by the violator."- In my judgment the facts in this -

matter have not demonstrated that the discharges.which have been found to have
oceurred on the dates at issue were willful violations resulting from Kuehne dehberately,
knowingly, or purposefully engaging in chemieal dumping.-.

Kuehne has been in business for some 60 years.- I was impressed with the
" forthrightness and integrity of ‘Messrs. Larkin and Goetzel. Mr. Larkin's eandor in

/.

. acknowledging under oath that in the late 1970's Kuehne did some expenmentation whicl'
resulted in unauthorized effluent and candidly acknowledgmg .as well that without expressl'

prior authorization Kuehne employees. engaged- in - similar:-although episodic acts in the
past further establishes his credibility as well as the credibility of the company. No
evidence was offered to suggest or establish that Kuehne has ever been guilty of any other
violations in the past, which is relevant to establishing a state of mind or a mind set of its
high officials, eroding even further the suggestion that- the violations at issue were willful.
Furthermore, both ‘Mr. Goetzel and Mr. Larkin impressed me as. lntel]igent, articulate
men: they are no fools. For them to have engaged in.a willful course of action resulting
in dumping after by by their own admission they had reported-excessive amounts of chlorine
'found when Kuefine first submitted its monitoring. repoet: to the -EPA (P-4) would be

inconsistent with intelligent minds. I believe that to this day Mr. Goetzel and Mr. Larkin

honestly believe that Kuehne is not responsible for the emuent found. -

A _willful violation presuumes a mens rea or ‘state of- mind that manifests a
consctous, deliberate, intention to commit a wrongful act. No such state of mind has been
found here; none can inferentially be aseertamed based-upon-the faets generated. While
appliceble regulations do set forth a presumption that & violation:is deemed to be wnlfv-’
"if the violator attempts to destroy or conceal ‘evidence: thereof, or“dellberatelv supphe-
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the Department with false or misleading information.concerning the .conditions which.
constitute the violation," in this case the: presumption is exculpatory rather than
inculpatory of the standard that must be established to support the Division's penalty. For
as -was just noted, rather than conceal inforrnatlon, ‘Kuehne honestly, candidly, and
voluntarily provided the EPA with a monitoring reoort (P~4) which explicitly set forth the
excessive chlorine findings. This repoi‘t-was based upon an analysis conducted on
December 17, 1980, only weeks p'rior 1;0 'when;the violations themselves o‘ccurred.

A e Cmmem e gt s s B L
& : - e ,-".r-.,.g'_.‘_.f.- LA .. L

. --The dlscharge violations at issue are more properly typed as "untentional but
foreseeable." This type of violation is defined at N.J.A.C. 7: 14-8. 19(c)(3) as one which the

v1olator, by the- exercise of ' reasonable diligence, could and should have foreseen and

prevented.. Because Kuehne was on notice in December 1980 of excessive chlorine

residual found and because no evidence was adduced to-indicate any action which it took
from' then to when the violations were charged to ascertain the eausé of the effluent or to
take anv action to remediate the probl'ein, the value to be aseribed to such unintentional
but foreseeable discharge should be found in the high range. Subsection (e) of the
foregoing regulation places the value from_ .75 to .50. In my judgment therefore the
factor based upon this tvpe of violation for each of the four discharge violations at issue

~shall be reduced from 1. 0 representing a willful violation, to .75.. Thus, the penalty

formula for each of these four violations shall be as follows: .

Violation: Exceeding effluent limits of NPDES permit on January 15-15,
1981 --high PH levels B .

Seriousness factor 0.5
Type factor .75
Pénalty formula - $5,000x .5 x .75 = $1,875

Violation: Exceeding effluent- limits of NPDES permit on January 25-26,.

1981--high pH levels

__Penelty formula - $5,000 x 0.5 x .75 = $1,875

L
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Violation: Discharging pollutants. not listed in Kuehne's NPDES permit |
application on January 15-16, 1981--high quantities of chlorine and causties

Penalty formula - $5,000 x .75 x .75 = $2,812.50

In his posthearing submission, Mr. Width argues that contrary to the violation
for whieh the foregoing penalty gives rise, "chlorine-was not an unlisted pollutant (Exhibit
P-3, pege 17),.only caustic was unlisted.". : Respondsatis: -posthearing: brief, “at 22, 71

' - disagree with Mr. ‘Width's characterization. ‘While it is true that the permxt sets fortha
- limitation of chlorine at .002 mg/l on a 30 day average, this ]inutation was' for chlornne"

residual. As the term implies, the permit: was “directed .with the’ \new towards the
discharge of noncontact eooling water. The basis. of the permit ‘was Kuehne's own

‘application in which it explicitly sought a permit for- cooling water as the only discharge.
. Thus, in my judgment, while the permit allowed: only a 'minimal residual amount of

chlorine, which must have been. foreseen as a potential concomitant of cooling water, the
enormous amounts of chlorine found in the sampling was neither in sQu'it nor mtent d

" pollutant which was listed in the NPDES permit at issue or its application. Indeed as will

be recalled, at question 14 of the permit application (P-2) Kuehne affirmatively indicates{f

"no" in response to the question of whether its discharge either contains or is possible to

contain various substances—ineluding chlorine.. Thus. the violation as framed is proper.

Violation:  Discharging pollutants not listed' in Kuehne's NPDES permit

application on January 25-26, 1981—high levels of chlorine: and caustics

Penalty formula - $5,000 x 0.75 x 0.75 = $2,812.50

The final penalty assessment is directed to what is deseribed by the Division as
a "nondischarge™ violation. The Division alleges that' Kuehne:submitted false information

- on its NPDES permit application by stating that the discharge would be for cooling. water

only. The rationsle for the amount which the Division: provided- as-an incident to its _' '
Notice does not apply any formula; instead-it imposesswhatwit-deseribes as a "bas:c‘
penalty" ot $5,000. Similarly, reference to the regulations that were applicable at the

~ time at issue does not reveal a procedure to compute a basic nondischarge violation

penalty. Rather, at NJ.A.C, T:14-8.11, the Commlssionerof*the Department is g'xven the
optlon of’ asswsmg a penalty for a single offense asa nondisoharge violation. .
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Apparently that is what was done in the ctn'rent matter. A reading of the .
regulatory. scheme then in effect reasonably leads to the econelusion that ‘the
Commissioner of the Depart'nent may assess a'penalty of not more than $5,000 for any
violation whather it be a d1scharve or nondischarge violation. See N.J.A.C, 7:14-8.1. It is
noted therefore that the basm penalty of $5 000 is the maximum authomzed for a sinzle
vmlatlon. ' '

g ‘In- the current. appeal t‘1e factual undmgs that’ have been-generated and the
analyszs estahhsh ‘that ‘the effluent attributed: to- ‘Kuehine far "éxceededthat - whieh is
traditlonany assoclated with. nohcontaet - coohn,_uater. -~Thus “it' is " clear’ that the

- information which was provided by Kuehne-on its -application for an NPDES permit was

erroneous. . The difflculty, however, in assessing a $5,000 penalty is that since it'is the

© maximum basic penalty allowable,.one must. assume that the Division -has coneluded that .
" the information which was erroneously submitted by Kiiéhne was also i ntentlonallx false in

nature. For the same reéasons that T have determined that the dlscharge violations ara
nonwxllful I also conclude that the nondxscharge vxolatlon was not proven bv the Division
to be willful. . C : ‘

I am convineed that Messrs. Goetzel, Larkin, or- gny other high official of
Kuehne did not malevolently seheme to apply for an NPDES permit, knowing in advance
* that it was going to obtain it for non-contact cooling water only, when it was adont to
_ deliberately ‘and 1ntentlona.lly dump high and dangerous levels of chlorine into the waters
of New Jersey. What wes actually in their hearts when they proceeded to obtain the
permit can of course only be known byvthem. From the evidence, however, and from the
testimony generated, I am satisfied that these men and the company that they represent
were not culpable of such gross misconduct. ‘

TS -

As will be recalled, it was my opxmon that in respeet to the disc! narze
violations, the type that should be aseribed to Xuehne's actions was in the high value
range of an unintentional but foreseable violation. These, however, were violatians whieh .

~occurred subsequent to Kuehne, by its own findings, discovering high levels of ehlorine

that were _being emitted. Thus in December 1980 Kuehne did or reasonably should hava
known tbat a problem persnsted and it should have taken actlon to remedy it.

In respect, however, to the apphcatxon process, the gravamen of this

_ nondischarge vxolatzon, there was no evidence before me which would indicate that at th»
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tnne that Kuehne applie d for its NPDES permit, it had any reason to conclude, expect, on
.foresee by the exercise of reasonable diligence that it was engaging in a process which
would result in dumping effluent ‘containing high levels of chlorme, caustie, or pH levels
into a tributary of the Arthur Kill..

For it must riot be forgotten that Kuehne made application for its NPDES
permit in 1974. It was not until six years elapsed.from | that date that the NPDES permit

"was xssued. Thus, to mnwnmnglysuggesLthet in1974 falsiﬁcation, intentionally designed
by Kuehne, existed, dxlutes even further the- state of nund which xs deemed necessary to

- eppre et s -

amve at such a findmg The evidence could. at. best establish that th problem was

el

_discovered only when Kuehne' submitted-its- ﬁrst“'monitoring report, which occurred at
‘least 6 months after its permit was issued and 6 and 1/2 years after its 1974 apphcation.

_ Accordingly in rospect to the nondlscharge \nolation, 1 CONCLUDB that while :
the information provided on the NPDES permit application by Kuehne was incorrect, the
Division did not establish that it was intentionally. false. Accordingly in respect to this
final, nondischarge violation, no penalty should be assessed. Accordmgly the total penalty

_shall be assased as follows- 2 x $2,812.50 plus 2 x $1,875 $9,375.00.

i
i
\

: Accordmgly and based upon the foregoing;: it is ORDBRBD that the anegations
set forth by the Division in the Notice and delineated-at paragraphs 6, 7 and 11 are
sustained. It is further ORDERED, however, that the civil administrative penalty
assessed egainst Kuehne as a consequence of the foregoing violations be modified and that

. the respondent pay and be assessed a fine in the amount of $9,375.00 for the violations
found to have been com mitted. '

This s recommended decision may be. afﬁrmed, modlﬁed or reJected by the
COMMISSIONER" OF THE DEPARTMENT OF. ENVIRONMENTAL PROTECTION,
RICHARD T. DEWLING, who by law is empowered to make a final decision in this
matter. However, if Richard T. Dewling does not so act in forty-five (45) days and unless
such time limit is otherwise extended,. this recommended:decision shall become a final
decision in accordance with N.J.S.A. 52:14B-10. |

K0082
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I hereby FILE my Initial Decision with RICHARD T. DEWLING for
consi_deration. ' '

DATE

7 1 ;.‘.;’é’l‘_ ; 3 [id&7

- DATE

K0083
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OAL DKT. NO. EWR 899-82

On behalf of Petitioners

Edward Post ‘
" Charles Johnson
. Harvey Klein

-©On behalf of Reﬁpondentz

" Edwin Rothstein
Roger Goetzel
Joseph Larkin
John Tomasiello
Charles Maack -

. -

WITNESSES

K0084
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EXHIBITS*

On behalf of Petitioner:
op-1 _ Notice of Civil Administrative Penalty Assessment, October 7, 1981 (4
pages with attachments) e -
P-2 " Kuehne's application for a National- Pollutant Discharge Elimination
‘ ,' System permit, September 26, 1974 (2 pages) . 4
: P-3 ‘_...-' ' NPDES permit issued to Kuehne, }Jt"giy'.l'l!,. 1980 (18 pages)
. P4 Monitoring report, prepared by Kuehne, Februsity 10, 1981 with mallsr
T p-g .- Memorandum from Charles L. Johnson t6 Charle_s L. Maack, stamped
_ February 24, 1981 - . ,
P-7B Pubﬁe notice of formulation of araft_N. PDES permit, March 21, 1980 (3
pages) T |
P-91 Photograph of catch basin o
P-9J Photograph of various piping and connections to Kuehne's proéessing
' facility . - .
P-10 Garden State Laboratories, Inc. sampling report, January 25, 1981 (2
: " pages) -
P11 Garden State Laboratories, Inc. sampling report, January 28, 1981 (4
. bages) . '
P-12A Five diagrams related to the Kuehne Chemical’ Company operation

through B submitted by the petitioner at the request of the administrative law
judge, as an incident to the decision on Kuehne's motion for dismissal
and the Division's erossmotion for summary decision

On behalf of Re_sgo_pdenf:

R-1 --Letter from Richard R. Width, Esq. to Michael Diamond, October 27,
1981 (4 pages) . . '

R-4 "Field Procedures Manual for Water Data Acquisition," issued by the
Division of Water Resources, November 1980 (unpaginated) T

*While all exhibits were consecutively numbered ,,w!'\en marked for identification, not all.
exhibits were ultimately moved into evidence. This accounts for the numerical gaps in
the listings. - . : '

_ K0085
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R-8

R-9

R-15

R-16

R-14a,b, ¢

Diagram of Kuehne/LCP facility, captioned ?ﬁrawihg No. 10 1".‘.-;., )

(R-14c) was handprepared as an .

Civil action complaint issuing in the matter Linden Chemicals and

" Plasties Inc. v. Kuehne Chemicl Company, Inc., Superior Court of New

Jersey, Law Divisions - Union- County, Docket No. L-11734-80, filed
October 31, 1980 (13 pages) ' o g

" Lettér from C. A..Hansen to Kuehne Chemical Company, to the

attention of Roger Goetzel, January. 27, 1981

: : _g' tacilitir, :
two of which are- captioned;:V'drawings:no:-102 and 103." . The third
incident..to_ the testimony of .

or g
A

Three diagrams-of '.;éﬁoquﬁerépectiiré;'Bf Kuehne's processin

Department' of Enviionmental'- Pfoteéﬁbn, 'phon_'e' céﬂé‘i;éport';' ioféﬁared

by Charles Maack in respect to a telephone call with Joseph Larkin,

- February 13, 1981

Letter from W. J "Pledderman, LCP plant manager, to Charles Johnson,
February 18, 1981 . : ' ,
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.f | State of New Heraey

EMEPAU?TBHE“!T’()F'EJTVIR()hHﬁEJﬂTV\L.FﬂQCTTEK:T1<Jhl
DIVISION OF WATER RESOURCES
’ P. ©O. BOX CN 029
TRENTON, NEW JERSEY 08625
ARNOLD SCHIFFMAN : ’
“DIRECTOR

0CT 7 1981

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Roger Goetzel
Registered Agent

642 Rankin Road

Brielle, New Jersey 07719

Re: Kuehne Chemical Company, Incorporated
Linden _
NPDES Permit No. NJ 0027707

Dear Mr. Goetzel:

Q There is enclosed for service upon you a NOTICE OF CIVIL ADMINISTRATIVE
- PENALTY ASSESSMENT issued by this Department pursuant to the provisions
of N.J.S.A. 58:10A-10 (b) and N.J.S.A. 58:10A~10 (d).

If you have any questions concerning this NOTICE, Please feel free to
contact Mr. James E. Mumman, Chief, Region II, Enforcement and
Regulatory Services Element at the address above or by telephoning
(609) 292-0686. ’

Ve:§ truly yours .

.
Arnold thiffman
Director

-

Enclosure ‘

LB

New Jersey Is An Equal Opportunity Employer . K0087
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ARNOLD. SCHIFFMAN

State of New Hersey
DEPARTMENT OF ENVIRONMENTAL PROTECTION:

DIVISION OF WATER RESOURCES
P. O. BOX CN 029 :
TRENTON, NEW JERSEY 0862%

“DIRECTOR

IN THE MATTER OF

NOTICE OF CIVIL

KUEHNE CHEMICAL COMPANY, _INCORPORATEb ‘s . ADMINISTRATIVE PENALTY ASSESSMENT |

The following FINDINGS are made, and NOTICE issued pursuant to the authority
vested in the Commissioner of the New Jersey Department of Environmental
Protection (hereinafter NJDEP) and duly delegated to the Director of

Water Resources by N.J.S.A. 13:1D-1 et seq., N.J.S.A. 13:1B-5, and the

New Jersey Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq.

1.

FINDINGS OF FACT
On September 27, 1974, Kuehne Chemical Company, Inc. (hereinafter Kuehne), '
Ccity of Linden, New Jersey applied to the United States Environmental
Protection Agency (hereinafter USEPA) for a National Pollutant Discharge
Elimination System (hereinafter NPDES} permit. Question 14 of the NPDES
application (Short Form C) asks: "Does your dishcarge contain or is it
possible for your discharge to contain one or more of the following sub-
stances added as a result of your operations, activities, or processes:
ammonia, cyanide, aluminum, beryllium, cadmium, chromium, copper, lead,
mercury, nickel, selenium, zin¢, phenols, oil & grease, and chlorine
(residual).” Kuehne answered "no" to this question. Kuehne stated on the
permit application that it sought authorization for the discharge of 'uncon-
taminated cooling waters only. ' : . '

On July 14, 1980, the Regional Administrator, Region II, USEPA pursuant to
the Federal Water Pollution Control Act Amendments of 1972 (P. L. 92-500)
issued a NPDES permit No. NJ 0027707 to Kuehne. Said permit was for the
discharge of uncontaminated cooling waters only from the Linden plant.

In accordance with Part I, Condition A and Part III Condition B. I. of the

‘said permit for Discharge Serial Number 001 (DSN 001), Kuehne was permitted

to discharge from a pipe identified as DSN 001, for the period from August 31,
1980 through August 31, 1985, an effluent having the following characteristics.
The pH shall not be less than 6.0 standard units nor greater than 9.0 standard
units; and the chlorine residual (total) shall not exceed .002 mg/l on a 30
day average. ‘ - :

New Jersey Is An Equal Opportunity Employer KO0088




This discharge-was cénveyed to the receiving water course via a buried pipe"

DSN 001

6. On January 15 & 16, 1981, Garden State Laboratories,.consultAnts for 1CP,
- conducted hourly sampling of Kuehne's NPDES permitted outfall DSN 00l. The

consultants-analyzed the samples in LCP's laboratory immediately after each
sample was taken. The laboratory results revealed pPH levels (up to 10.16)

in.violation of Kuehne's NPDES permit pH 1imite and extremely -high concentra-

tions of free chlorine and caustics (See Table I in appendix). The afore-
mentioned conditions or activities are not in conformance with Part I,

Condition A and Part III, Condition B. I. of the aforementioned NPDES Permit;

therefore, Kuehne is in violation of N.J.S.A. 58:10A-1 et seq.

K0089 .
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4.
which traversed the property of Linden Chlorine Products (hereinafter LCP).
On January 1, 1981; ICP officials observed the discharges of effluent from

 Kuehne's outfall DSN 001 which they believed might have violated Kuehne's
NPDES permit limitations. : . .

5. On January 8).1981,.a NJDEP représentative visited the Kuehne facility to
inspect the discharge pipe permitted by No. NJ.0027707. NODE®¥ and LCP
representatives collected and split samples approximately one hundred (100)
feet downstream from Kuehne's outfall DSN 00l. These were collected'héurly
between 1:00 p.m. and 6:00 p.m. Analyses of these samples (see following
table) revealed pH levels (both high and low) and high concentrations of
alkalinity. and chloride.

ICP Lab 'NJDEP: Lab
. Alkalinity Chloride -
Sample Location Time pH (mg/1) _(mg/1)
C-12838  in flume 100" 1:00 p.m.  10.06 470.7 " 5850
from Kuehne's : a .
outfall . -bDSN 00l
C-12839 in flume 100' 2:00 p.m. 10.52 _ 485.1 3050
' from Kuehne'’s- ™ - : .
outfall DSN:.001
C-12840 in flume 100° 3:15 p.m. 9.19 711.1 3550
from Kuhene's -
outfall DSN .001
. ld
C-12842 in flume 100° 4:15 p.m.  4.70 0 3500
from Kuehne's '
outfall DSN 001
C=12844 in flume 100" 5:15 p.m.  9.98 . 496.5 . 3250
from Kuehne's A .
outfall DSN 001
No # Kuehne's outfall 6:00 p.m. 2.62 “not analy

zed




On January 25 & 26, 1981, Garden State Laboratories again conducted hourly
sampling of Kuehne's NPDES permitted outfall DSN 00l. Analyses of these
samples revealed pH levels (up to 11.44) in violation of Kuehne's NPDES

" permit pH limits, and extremely high concentrations of free chlorine and

caustics (See Table II 'in appendix). Free chlorlne'was present in concen-
trations as high as 124,430 mg/l. This is "gimilar to the concentration of
chlorine found in bleach, a product manufactured by Kuehne.. The afore-
‘mentioned conditions or activities are not in conformance with Part I,
Condition A and Part III, Condition B. I. of the aforementioned NPDES
permit, therefore, Kuehne is in violation of N.J.S.A. 58:10A-1 et g_g.

On January 26, 1981, a NHBEP representative visited ‘Kuehne and observed

a valve connecting Kuehne's filtering process pzpe to the NPDES permxtted
outfall DSN 001 pipe. The inspector directed Mr. Scott L. Charlop,
Manufacturing Manager of Kuehne, to immediately remove this connection.

This connection had provided a physical conduit for the passage of pollutants
into the waters of the State.

On January 27, 1981, a NJDEP representative 1nspected Kuehne and observed
that the aforementloned connection had been removed

On January ‘27, 1981, Kuehne ceased. operatlons and closed the plant.

The discharge of pH and free chlorine in excess of the limitations contained
in NPDES permit No. NJ 0027707 is a violation of N.J.S.A. 58:10A-1 et gseq.

NOTICE OF INTENT TO ASSESS A CIVIL ADMINISTRATIVE PENALTY

Based upon the above findings, NJDEP intends to assess a civil administra-
tive penalty pursuant to N.J.S. A. 58:10A~10 (d) and N.J.A.C. 7:14-8.1 et seq.
for submxttlng false information in a NPDES permit applicatxon, discharglng
pollutants not 1xsted in the NPDES permlt, and exceeding effluent 1im1ts of
the permit.

Based upon a review of the criteria contained in N.J.A.C. 7:14-8.10, and
N.J.S.A. 58:10A~10 NJDEP has determined that the amount of the penalty shall
be $17,500.

NOTICE IS HEREBY GIVEN THAT pursuant to N.J.S.A. 52:14B-1 et seg., and
N.J.S.A. 58:102~10 (b) and (d) Kuehne is entitled to a hearing before NJDEP.
Any hearing request shall be delivered to the address below within twenty
(20) days from reeeipt of this Notice. The hearing request shall be mailed
to: : '

Michael Diamond, Administrator
Enforcement & Regulatory Services Element
Division of Water Resources :
P. O. Box CN-029 |

Trenton, New Jersey 08625
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. 16.

17.

18.

NOTICE IS FURTHER GIVEN THAT pursuant to N.J.SiA. 52:14B-9 (b) (4) and
N.J.A.C. 15:15-10.2-(b) (4), the applicant in its application for a

hearing shall furnish NJDEP with a definite and detailed statement of ther

matters it will assert -in the requested hearing. Aany request for a hearing

" must include a written statement specifying with particularity: -

{(a) Any of the Findings of Fact set forth- above, or spec1f1c portion there-.

of, which the appllcant disputes,
{b) The appllcant's counterstatement of any facts so disputed; and

{c) The Notice pfovisions to which the applicant objects, the‘:eason for
- such obJectlons, and any alternative provisions proposed by the appli-
cant. : .

NOTICE IS FURTHER GIVEN THAT if no request for a hearing is received within
twenty (20) days; this NOTICE shall become final and the Penalty is due
immediately thereafter. Payment may be made to the Department of
Environmental Protection at the above address. :

NOTICE IS FURTHER GIVEN THAT pursuant to N.J.S.A. 58:10a-10 (e) any person
who fails to pdy the Civil Administrative Penalty in full after it is due
shall be subject to civil penalties of up to $10,000 per day for each day of
v1olatxon.

NOTICE IS FURTHER GIVEN THAT pursuant to N.J.S.A. 58:10A~10 (f) willful

. or negligent violation of N.J.S.A. 58:10A-1 et seq. is a misdemeanor punish-~

able, upon conviction, by criminal penaltles of up to $25,000 per day of

violation.

This NOTICE shall be effective upon receipt.

DATE:___ 0CT 7 1981

ARNOLD SCHIFFMAN 4/
DIRECTOR - :

K0091




' _ APPENDIX
‘ TABLE I

| | AVAILABLE o | '
DATE TIME pH CHLORINE mg/1 . CAUSTIC mg/l
1/15/81 9:05 p.m.  10.13 ©ef0 A lzvo
10:05 p.m. 10.10 4,070 A 340
11:05 p.m. 10.03 520 - - 260
1/16/81  12:05 10.10 . 2,540 280
LS am | 10a6 %0 . 310
2:10 a.m. 2.97 . - 180 * 160
©3:10 a.m. 9.01 230 30
4:05 a.m. 8.35 - 20 0.00
TABLE 11 |

: 1/25/81 7:05 pum. 183 380 .30
O : ' 8:05 p.m. 9,17 . - 40 - - 20
| 9:05 pom.  :9403 130 | 20
10:05 p.m. - 8484 30 o 20
11:10 p.m.  8.73 " 50 : 20

1/26/81 12:00 MID 11.28 : 68,770 1,740

© 1:00 a.m. 1127 120,880 . 2,140

2:05 a.m. 11.29 : 124,430 2,150

3:05 a.m.  8.93 . 230 ' 10
4:05 a.m. 8431 70 . 0.00

' K0092
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A moressiona conror N Z? 424 '

FRANCIS X.McCORMICK

: JOSEPH S. LINDABURY
KENNETH L. ESTABROOK : ATTORNEYS AT LAW W) DEFT i:_gg OF COUNSEL
RICHARD R.WIDTH . TEeTioh —
ANTH . LARUSS0 RO.BOX 5D . pROTEC
rma°i"s‘$k‘én§’ ’ 184 EU STREET (10 wATER RESOGURCES & MADN STREET

WILLIAM R.. WATKINS

VILLIAM R_ CLOUGH B
EDWARD J. FRISCH , , |
JOHN H. SCHMIDT, JR.. . (20]) 233-6800. .- -
DONALD F. NICOLAI : O, 1370800, o

BRUCE P. OGDEN

JOHN R. BLASI o . K N o " PLEASE REPLY TO,/ WESTFIELD OFFICE

CRAIG N, GREENAWALT
RICHARD C.CREDO

1.

' .October 27, 1981 -

Mr. Michael Diamond, Administrator :
Enforcement & Regulatory Services Element
Division of Water Resources' :
P. 0. Box CN-029 4

Trenton, New Jersey 08625

Re: Kuehne Chemical Company, Inc.
‘Linden . :
NPDES Permit No., NJ 0027707

Dear Mr. Diamond:

: . We are the attorneys for Kuehne Chemical Company,
- Incd. (hereinafter "KCC"), and have received a copy of the
Notice of Civil Administrative Penalty Assessment issued by
- the Department of Environmental Protection (DEP) , against

KCC, which Notice was issued on October 7, 1981, and received

by KCC on October 9, 1981.

On behalf of KCC, this is to advise that the DEP's

proposed action is contested, that a hearing is requested,

and that the matter should be transferred to the Director of
the Office of Administrative Law for a hearing. 1In addition

to the foregoing, XKCC will be requesting discovery prior to
the hearing.

.KCC is a manufacturer of sodium hypochlorite.
Linden Chemicals and Plastics, Inc. (hereinafter "LCP"), is

a manufacturer of chlorine and caustic from whom KCC obtained

raw material for its product. For many years, and up until
January 27, 1981, KCC's manufacturing facilities had been

K0179
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- Mr. Michael Diamond
October 27, 1981
Page -2~

located on property leased from LCP and adjoining LCP's
manufacturing facility in Linden, New Jersey. For years the
two companies_were physically and economically entwined.

" .. In 1980, disputes between the parties came to a
‘head. KCC was unhappy with prices.of material, and it was
distressed by LCP's failure to sell the leased property
‘pursuant to an option to purchase contained in the lease.
LCP believed it was losing its product and began to blame
KCC. These and other differences culminated in a suit
.entitled Linden Chemicals & Plastics, Inc., etc. v. Kuehne
Chemical Company, Inc., etc., et. al. -and- Kuehne Chemical
Company, Inc., etc., et al. v. Christian A. Hansen, et. al.,
Superior Court of New Jersey, Law Division, Union County,

Docket No. L-11734-80. This suit was commenced on October

' One of LCP's claims against KCC is that KCC
‘“"repeatedly violated Federal, State and City law, regulations
‘and ordinances by the discharging of sodium hypochlorite
into the waters of the state." These discharges allegedly .
subjected KCC to forfeiture of its lease which contained the
-option to buy which LCP was failing to honor. :

" Since the commencement of the suit LCP has termina-
ted KCC's lease, which termination was and is contested by
RCC. ' '

When LCP first made its complaint about KCC's
alleged discharges it apparently had no evidence of any
unpermitted discharges. Lacking such evidence, LCP apparently
decided to "develop" such evidence by calling in the DEP

- and LCP's consultants, both of which allegedly found unpermitted
discharges. : ' ' .

, We submit that the "evidence" which they obtained,
even assuming that it was not placed there by LCP, does not .
support the charges made by the DEP against KCC. We further
submit that the DEP's actions in this matter were both
contrary to its normal procedures in the manner in which the
sampling and testing was performed, and highly inappropriate
in that the DEP allowed itself to be used by an adverse
party in litigation. o

" The Findings of Fact in the Notice of Civil Admini-
strative Penalty Assessment are insufficient to find any '
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. . I,

Mr. Michael Diamdnd
October 27, 1981

. Page -3~

violation by KCC. For example, the DEP tests measured
chlorides not chlorine, alkalinity/caustic test results show
the presence of substantial carbonates which could only have

ufindings are found in paragraph'z,‘sécond Sentence; paragraph

6, first sentence and third sentence concerning free chlorine;

free chlorine; .and paragraph 8, third sentence to the extent
it finds that impermissible pPollutants actually went into

' New Jersey waters. Questionable findings, i.e, those of

which we have no present knowledge, are paragraph 4, second
Sentence; paragraph 5, except that KcC knows that a NJDEP
representative visited the KCC facilityion January 8, 1981;
paragraph 6, except for the untrue items; ang paragraph 7,

- except for the untrue items.

perhaps others. It is also subject to the ebb and flow of
the tide thereby causing material in the flume to flow '
backwards and forward.

s KCC's cooling tower discharge was never sampled
and tested by the DEP or ICP's agents, Garden State Labora-
tories. None of the tested samples are relevant to the DEP's
charges. This is apparent from an examination of the Findings
themselves, and it becomes even more obvious when other
omitted facts are taken into account. Such additional facts .
include the ability of surface water run-off from LCP to '
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Mr. Michael Diamond
©October 27, 1981
Page -4-

enter the catch basin, the porosity of the connecting pipe

-elonging to LCP, the continuance of flow through the. con-

mnecting pipe after KCC entirely ceased its operations, LCP's
acid leaks and its deposit of soda ash in an effort to
counteract the effects of the acid spills, LCP's caustic
leaks, LCP's chlorine leaks and other discharges related to
its. inability and/or unwillingness to properly control its

‘processes, the vast amount of potential sources of discharges

into the flume coupled with the flume's longstanding existence, .
the ebb and flow of the tide in the flume, and LCP's motiva-

tions.

Very truly yours,
LINDWOM? & ESTABROO
Richard R. width

cc: Mr. Arnold Schiffman
' Kuehne Chemical Company, Inc. (2)
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ADMI12 ;
MEMO " NEW JERSEY STATE DEPARTMENT OF EN: 1RONMENTAL PROTECT—I(_JN ;
'L" .
O\ . TO Charles L. Maack, Principal Envz:onmental Engineer, Regwn II
g FROM Charles L. Johnsogl,’)Senlor Environmental . - DATE February 24; 1981

Engineer, Region 11

‘SUBJECT Inspectxon of Kuehne Chemzcal Company, Inc., LGden

Ep

. On January 26, 1981,.the writer, accompanied by Mr.'John Tomasiello visited

Linden Chlorine Products (LCP) in order .to observe the excavation of
Kuehne ‘Chemical's concealed dlscharge pipe.

At 2:00 p.m., the inspectors sampled the permitted Kuehne dzscharge (#2437)
and in the flume upstream of said discharge (#12438).

Personnel from LCP then proceeded to excavate the discharge line from -

Kuehpe Chemical to the outfell in the flume by digging with a backhoe

adjacent to the flume. No second pipe was found. While digging, ground _j)ié?
water was encountered and sampled by LCP,  Leemit-mr Eut-watOr-—wat-LL+e.

The digging continued and approximately 12 feet from the pipe outfall a

large break on the underside of the pipe was uncovered. A large flow of
discharge water flowed from this break suggesting that it may be the source

of wastewater leaking through the flume walls.

An.inspéctibn of Kuehne was made after observing a valve connecting Kuehne's
filtering process lines to their discharge line. Mr. Scott L, Charlop,
Manufacturing Manager of Kuehne was questioned about the valve and responded
by stating that this valve was opened only during the backwash of Kuehne's
filtering system. The writer stated that this valve was unexceptable and

must be removed.

On January 27, 1981, the writer returned to LCP and Kuehne Chemical to

observe further digging of Kuehne's discharge line. The contractor hit a o
concrete encasement which ran the entire length of the pipe after commen- )
sing to dig and therefore halted any further digging. It was then observed

by the writer that Kuehne had disconnected the valve in question. .

Conclusions and Recommendations:

The writer feels that Kuehne Chemical Company dumped caustic material

with the use of the valve in the process valve and acid by pouring hydro-
chloric acid into their discharge line. This mixing may be the cause of

a very strong smell of chlorine gas at Kuehne's discharge on January 8,
1981. The leakage from the walls of the flume was probably. caused by the
break in the discharge line. Because of the different flow rates involved
in the pipe and through the 12 feet of soil, a lag time was shown in the
flow of materials (and pH) in the leakage suggesting a possible second pipe.
The sampling data obtained by LCP should be expediently coordinated with

Division data for use in enforcement action.

. E54:G9

cc: James Mumman

Keith Onsdorff- | // > ’
T S
B 7 7N
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Charles L. Maack, Princigal Bnvircnmental Engineer, Region Iz (D Q :

o e e £ 4

' “Chazles L. Johnson

.. Pngineer, Region II . . _
- Inspection of Kuehne Chenical Company, Inc,, ‘Linden - . ..o -

On January 8,"1981, the Qrite:'vulté& tﬁe “Linden’
plant in Linden as part of the ongo
. Kuehne Chemical Company.

- samples were taken at hour intervals

The writer met with Mr. Bill Fledderman, Plant Manager, upon arriv
- at ICP, and was informed by him that Kuehne Chemical had continued- the
dunping of caustic material from what Mr.
concealed pipe. .The writer stated that s
- saveral intervals ‘during the day frow tha

P -

B L

-

R AT A
et

o Ty

Pledderman thought was a

amples would be taken at ‘.. L

flune into which Kuehne suppo- ..~

o RETE e, R A
R B l,."[':.{l‘_,.}t--

imately 50. feet from Kuehne's discharye., 'Split samples wore taken by 1CP
2 pli, free chlorine and per ceant bleach. Listed be-

---and were tested for

low is the sanple No,, -time the sample was

"sample taken by LCPs .

- €12339
Cl3340
C12642

clze4s &

cl2e3s

.~. - - 'sn ie :-'- N . “ '."T‘lm : B N

" 3319 p.ime
4:15 Peile

ORI

1100 gome

C 5115 pem,

taken, and the pB of the split

10,06
-10.52

9,19
.. 4470

". ’ 9.93 . ‘

AR 5300 pum., the wﬂtejt and an LCP "rapzesentativa walked to the Kuchne
Cherical dizecharce ¥oint where s strong ador of chlorine was smallaeri,
taken from tha flune approximately 3 foet upstrean.

. Sample (Cl2G4€) was:

of Xuehne's alscharg

a v of 13.40.. A gsample wae then

The- discharge was cl
& oYl of 2.52..

@ point. A split sanmp

esxr and a zplit sample

Conrrlusions and Recommendationg -

le taken to ICP's lub revealed

takon from Zuebne's permittad discharce,

taken to the LCP lab revealad

Luehne Cheaical Company is dumping acid and caustic material. Z.nfo:ce-

sert actlion suculd b

5419

. §

cCc: James Mumnan

Xeith Cnsdorfg

@ taken inzediately,

s

ci_xloxine ‘Products (ICP) LT
ing i{nvestigation of the neighbo:;ng' e

from the water fn the flume approse .

[ >
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_State of Delaware,

.KUEHNE CHEHMICAL COMPANY, INC.,

{5
R

) /7
ORIGINAL FILED ﬁfzz’
October 31, 1980 [ [; ;2

SHANLEY & FISHER

550 Broad Street

Newark, New Jersey 0710%

(201) 643-1220

Attorneys for Plaintiff,

Linden Chemicals & Plastics, Inc.
————— ,mmmr e e e n e —b - - e=e==SUPERIOR COURT OF NEW JERSEY

- LAWY DIVISION: UNION COUNTY
LINDEN CHEMICALS & PLASTICS, DOCRET NO. L- 11734~ 80

INC., a Corporation of thu .

. Civil Action
Plalntsz, C

vs. cohrLAIQT-

a Corporation of the State of
New Jersey, PETER R. KUCHNE,
ROGER F. GOCTZEL, JOHN DOE
and RICHARD ROE,

e 0 e oo

Defendants.

se o8 o6 ae os

-Linden Chemicals & Plastics, Inc., a corpora-
tion of the State of belaware authorized to do bqéinéss in
the State of New Jersey, with its New Jgrsey maﬁufactu:ing
fac1;1t1es located in Ianden; Hew Jersey, by way qf Com—.
pla{nt against the defendants, says:

FIRST COUNT

1. Plaintiff is a .corporation of the State of




\

2°

|

‘general manager of K.C.C.

Delaware -authorized to gdo bUsinesskih the State of Hew

Jersey, which was known as Linden Chlorine Products, Inc.

prior’ to June 5, 1978, and together with its umplly-owned'

subsidiary, LCP Chemicals-New Jersey, Inc. are collectively

hereinafter referred to, as "LCP".
. : -l

2, Defendant Kuehne Chemical Company, Inc.,

(hereafter "K.C.C."), is a corporation of the State of New

Jersey, with executive offices at ls Commerce Drive,

Cranford, New Jersey and nmnufacturlng faczlltxes in Linden,.

N.J. on property . a6301n1ng the LCP manufactur1ng fac111t1 in

Llnden, and on land leased from LCP.

3. Defcndant Peter R. Kuehne is’ the president and

chief executlve offxcer of K.C. C., re51dxng 1n Brevard,

" North Carollnu. He has also been a member of the Board of

P e e e e e - e——— o

Directors of LCP»at all relevant times referred to hercin.

4. Defendant Roger [. Goetzel, residin§ at 642
Rankin Road, Brielle, New Jersey, is Vice-President and
5. John Doe and Richard Roe are’employees,cr
agents of K:C.C. whose identities are presently uﬁknown and
who.have knowingly engaged in the activities alleged hercin,

and pérticipated in concert ébd.individually to defraud and

depribe LCP of its property ond contractual rights as-

“alleged herein.

e d B
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6. The dtfendants.Peter R. Kuehne and Roger F.
Goetzel ‘acted knowingly and wlllfully both xndxvxdually awd
in concert with others and each other to deprive plaintiff
of its property and 1ts contrac*ual rights. as alleged
herein. - e

7. Plaintiff and defendant K.C.C. entered into
contracts and agreements~uith LCT, currently in effect,
including but not limiled to an asveement dated.February 4,
1977. and ma;ntalned as a continuing course of dealing., the
effectuation of ‘those agreemean, whereby LCP agreed to

auppfy'and K.C.C. agreed to purchase all of n.c C.! s re-

quirements of chlorine and caustic soda’ for nanufacturlnu

and marketing of bleach (sodium hypochloriteé), and resale of

chlor}ne and caustlc soda.

8. K.C.C..was entru=ted with, and'agreed to

assume, the respcnsxbillty to foruard to LCP a truthful and

accurate report of the quant1ty oL chlortne and caustlc soda
taken by K.C.C. from LCP for use in the sodlum hypochlorzte
manufacturing processes ‘of h.L C., resale oE caustic soila,

repackaglng and sale of chlorine.

9. K.C.C , Peter R. Kuzhne, Roger F. Goetzel,_

ve .

John Doe and Richard Roe have atted’tn concert and individ-

uwally to breach the contract of K.C.C. with LCP with respect

N
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to K.C.C 's obligations to make such report:ng and in“fact
were respon51ble for and did mlsnepresent the amounts of

chlorine and caustxc soda taken by K.C.C. (rom LtP both

individually and as components of sodium hypochlorite.

WHEREFOAE plaxnt1ff LCP demands an accountxng,

compensatory "and punztlve damages, interest and costs of -

suit.o

SECOND COUNT

1. Plaintiff repeats and reiterates each af the -

allegations contaxned in the FLrst Count of this Complaxnt

as though fully set forth at length hereln

. 2. By such -actilons, the de(endants each of them

1ndlv16ually and in concert, acted to, ang dxd, convert the

property oE the plaintiff to thexr own use, and. dld so thh'

the intention of deprlvzng permanently the plaxntxff of its

possession of its property and 1ts en"oyment to the proceeos

from the sale of that property.

WHBEREFORE, plaxnt;ff demands an account)ngh

e

compensatory' damagcs, punitive damages. interests and

costs

THIRD COUNT

1. Plaintafr rcpoat€ and Yeitgrates each of tile

allegatlons set forth in the Ptrst and SecOnd Counts of this

Complalnt as lf fully set forth at iength hezcxn.




3 Ceft,

2. Plaintiff and defendant K.C.C entered® into

various'agreements dated Febrhary 4, 1977, whereby defendant

K.C.C. agreed to scll manufaclured preduct of K.C.C. to."

customers of both K.C.C. and customers of LCP.

said agreements, deEendant K.C.C. undertook to remit to the

plaxnt*ff a portxon of the profit it received from the
delxvery and sale of manufactured product.

3. The defendants, individually and in COn—

fraisedfsales _prices but hlthheld from LCP requlred

notlﬁlcations as to such 1ncrease s, a portxon oE wh1ch, by

the aforementzoned agreements, was dve and owlng to LC..

4. In S0 601ng, defendants breached or caused to

have breached the agreements between LCP "and .K.C. C as

e - ma
el
- Lo t.. . |.

aforement1oncd.
NHEREFGREJ the plaxntx(t acmands a full accounting
of rhe,sale.ef‘all such products ro customers of LCP and

K.C. C{, and furthermore demanda

compensatory damages,
punitxve damages, xnterest and costs.

FOURTH COUNT o : T

l. Plaintiff repeats and re1terates each of the

.allegat1ons set forth 1n the Counts above as if fully set

" -
. e
-

forth at length hc:exn.

2. The taxlure of defendants to notzfy LCP of the

Pursuant to




} i'

I

increase in sales Price was a fraudulent misrepresentation

of the sales pricge andfconstituted a tortious converSLQn of

the proparty of LLP to thezr own use and deprzvcd LCP of its f

rlg\tful use of its property.
WHEREFORE, tng Plaintiff demands a full accountxng

of the sale of ali. such products to customers of LCP and .

K.C.C., and furthermore demands compensatory damages,

punltlve damages, 1nterest and costs.

. . FIFTH couNT . - L,

1; Plaintltf repeats and reiterates each. oE ‘the -

allegatzons set ‘forth- above as if fully set forth: at length

herein.

ca 2. Contrary to and in breach of its agreement wlth

CCP; K.C. C. and Lhe individual - deﬁendants—qndxvzdually

and in concert _purchased chlorxne and caustxc soda from

suppl1ers other than LCP

\

WHEREFORB the defendants nave wxllfully breached

the agreement oetwee? LCP and K.C.C., and the Plaintiff

demands judgment as against each and all of the defendants

for an accounting, compensatory and punitive damages,

interests and costs.- ' ' -

SIXTH COUNT

1. Plaintiff-repeats and reiterates each of ‘the

allegations set forth. in the.Counts above as if fully set

ol




forth at length herein.

2. A portion of such material purchased from

suppliers other than LCP was returned -to LTP by K.C.Cr

under the misrepresentation .by K.C.C. and the individual
defendants, 1ndxv1dually and 1n conecrt, that said materiai‘L
had been suppl1ed by LCP's Linden plant and was defective.

3. Defendants d;diso falsely and with del;berate"

intent to mislead and defraud LCP by inducing LCP to issue

credit memovanda against amounts due and owing for the ..

'return of thxs materlal.

4.. LCP relled on saxd nlsrepresentatxons and’

issued.credit memqranda on said material.

WHERE?ORE, the defendanhs'have breachedAthe

agreement between L,P and K.C.C., have defrauded LC P through

l
the issuance of said false reports,-and the plalﬂ.tff

demands judgment ‘as against each and all of the defendants

for an accounting, compensatory. and puh1t1ve damages,

interests and costs.
° - FYY;

SEVENTH COUNT I

1. Plaintiff repeats and re1terates each of . the

allegatxons set £orth in the Counts above as if fullv cet

forth at lenyth hereln. .

2. By | aoreement datod July 21; 1972, K.C.C.

undertook to provide certain services, including loading and

b
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including che costs of 1oadlnq and cleanxng of trucks.

by the ce.endants.

shipping on the basis of reimbursement of.cost plus a stated
percentage.
3. The defendants 1nd1v1dually and in concert,.

have falsely and’ dellberately overstated the 'service costs

-0£f render;ng loadlng and sh1pp1ng r.arvices to LCP. by K.C.C.,

4. In so aoing, LCP h been dehrauded and has

'

expended substantlal funds for services as falsely :eportﬂd

WHEREFORE, ‘the plaxntxif demands_ccmpensatory
danages, ounltxve damages, lnterest and costs.

EIGHTH COUMNT

1. Plaintiff repeats -and reiterates eaoh of the
ellegations set forth in the C0unts_gnogg"ja if fully sct

forth at length hereun.

2.. By agreements oral and written, includiny an .

agreerent dated Jdly 21, 1972, K.C.C. Ondefiookzto serve as’

a carrier for product of LCP to be delivered o customers of

LCP. o - R ;

3, In breach of the aforesaid agreement, and in
breach of its duty as a carrier, K.C.C. and the individual,

cefendants converted said products including, but not

limited to,. chlorine, caustic and muriatic acaid, to the:r

cwn use.
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‘forth at length herelu.

WIIEREFORE ,the’ plalntxff demands o aecountxng,
compensatory and punltlve damages, interest and costs.

MINTH COUNT

l. Plaintiff repeats'and reirerates.each»o£~the'

allegations sct forthg)n the Counts above as if.fully set .

<

2. By agreement dateo February 4, 1977, K.C.C}EQ

undertook to purchase its requxrcments-of chlorine and

' caustic soda, from LCP and agreed that the te'ms of payment -

;1nVoicer

wouldibe net easn:inathiréy (30) days from the date of

3. h.C.C.'has frequentlv and repeatedly failed to

pay for the p;oducr 1t purchased as requxred under saxd :

agreement. .
WHERLFORE tne pfalntift demands a judgment declar-
1ng K.C.C. to be. in default under the agreement of February

4,'1977 and further demands awn accounting, éompensarory

damages, interest and costs.

TENTH COUN'T . _ ' ' o

1. 'Plaintiff repeats'and realleges all of the
allegatxons made in the prev1ous Counts of the. Complaxnt.

2. LCP and K.C. C-. and-geter FE. Kuehne hnave

had a business relationship bascd on trust and confidence

- extending over several years wheveby, among other things,

S
(
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5 LCP sells 1its product to-K C.C., uses K.C.C. at times 2% its

‘the property on whzch R.C.C.'s fac111t1es are located

and- shares certaln common fac111t1es with K.C.C. Ad-

ditionally, the defendant Peter R. Kuehne. is a director and

shareholder of LCP and is in a position of trust and con-"

fldence and prxvy to insider 1nformat10n.
3. K c. C.,bthrough Peter R: Kuehfie, its preszdent

and chlef executlve offlcer, has offered to purchase the

Llnden ass ets o[ LCP at below fair value, but LCP rejocted -

the offer. o :‘ L

to Lcﬁ, the defendants-wcre deliberateiy and systematically’

engaged in dn effort to harm and I EETT Y”LCP“fln "ailf and

to harm o1 destroy its business. repu atlon in order that

K.C.C. mlght take over, at a reduoed prlge, "LCP's Linden

plant, facilities and customers. L

5. In the course of thi;'effort defendants. have,
se . . !

anong otheL th;njq°
a. . Converted LCP products to their own uée;
L - Purchoeéd‘mater11is from another srpplief
in breach of the agLeement betwesn K. C C. andt LCP;

/ .A -4, buring at least the last three years, unknown
(

', . ’ .¢," Returneéd inferxor or'defectzve material to

LCP, covertly and overtly, misreprescnting Lle material to

- T — . S———————

carrier and to perform certain eer01cea, leases to K.C.C.

[
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nhe

C emme e e

they were not centitled;

i
i
ib° LCP product and obtaining a credit from LCP to Ghich
I
|
|

d Increased sales - prlc as to pmofxt share

| custowcrs w:thout notx:yzng LCP and without sharing. such'

price increases with LCP;
_ ) e

deprive LCP of 1ts rightful profit.

—————

I 6. By As'u'c_:h acts and conduct defendants have

to:tiouélv and maliciously interfnred with LCP's prospectaive

"~ e! lisrepresented K.Z.C.'s .costs in order to

£f. Overchanged LCP for certain services.

economxc advantage,- caused loss of profltd - and increased

ooeratlng eapenses, and damaged LCP's fucufe earnings.

WHERbFORE, piélntiff demands compgensatory damages}

purnitive damages, interest, and costs of suit.

. ELEVENTH COUit ' o ‘

1. Plaiﬂtiff.repeats 1ndvgeéllqu5'éll of'thé

allegations,ﬁdde gﬁ thc'premidus Counts of. the=Cohplaznt.
; o 2. :beféndant’reter R. Kdehné, as.a.dirécgou~of
! LCP,Vowed a fiduciary gﬁiy to LCP.
| 3. Deieudapr Peter R. kuehne breached . these
f‘duc1ar' duties .
HHLBBFC B,plalntlff gemns n§.cpmpenaaucry déﬂhaes{
punitive damages,'1nte.est and ~osts Of suit against Jdefen-
“'dant‘Peter R. Kughﬁe; -

LN} 14
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TWELETH COUNT

1. Plalnt1ff repeats and realleg s all of the

allegatlons made in the previous Counts of the Complalnt.

of LCP. , ' .
) 3. Peter' R. Kuehne wrorgfully aygroprxated and
.usurped said, - corporate opportunltles . for' his own bﬂnes't
and the bene£1t of the other defendants..
WHERBFORE,plalntlfr demands compensatory damages,

pun1t1ve damages, 1n;erest and" costs of su1t against defen-

- dant. Peter Kuehne. R S T

- . . o e e o e—— ——— ———— ¢ & .

THIRTELNTH COUNT

allegations contained -in the Firs: Count of this Compiaint

2. K.C.C. currently conducts' its manufa*turzng

l

|
i

1 and City law, regulatrons and ardinances by the dzscharqlng

-1~

2. As a member of the Board of Directors, Peter

and buszness informatlon relatrnq tn corporate opportunitiesi

1. Plaintiff repeats -and reiterates ecach of the
as though fully set forth at length herein. . o .
ODerutlon on land leased from LCP pursuant to a wrxttcwh
lease dated July 21, 1972 which has expiredvbut tenant .

’ continues to occupy the premises as & 1oldover ténant. .

3. Tenant has repeatedly violated Federal, State

—

R. Kuehne had access g= knowledgn Of confidential Elnancia1 

*s




(- r
‘ o of 5°di'U“‘ hY?dClliolite, into the waters ot ‘l.'h-.' state. °
4. Such dischatges have.éreated ‘a nuisance,
genefabed noxious [fumes and othetwise-méterraliy affeﬁtedf
, the operations of Plaintiff so as to .subject K,C;C;.tQ
v forfeiture of iféfholﬁéger_tenandy.' .
ﬁf 4 WHEﬁEFQRE ; élalntiff dgmands judgment declaring;'

that K.C C.'s tenancy may be terminated by . plaintiff.

JURY DEMAND

Plaintiff Linden Chemicals & Plastics, Inc. hereby
demands a trial by a Jjury on all issues.

. SHANLEY & FISHER, ESQS.
Attorneys for Plaintiff,
‘Linden Chemicals & Plastics, Inc.

e,
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r S%4 2 CHEMICALS~-NLJ., INC. AR | (/? ~/ £

A Subsidiary of Linden Chemicals & Plastics, Inc. » P.O. Box 484 f‘};queh, Nij_)EEp; {201) 862-1666

N . > .
DIVHA on ALz Ls o3
MS&E

) February 18 1981

[ /4/5’/

/ . .'_._,.-—" .
{Mr. Charles Johnson
ental Protection
Division of Water Resources

P.0. Box CNO29
Trenton, New Jersey 08625

_ Dear Charlie:
<onfirming our comversation of February 14, 1981;

2llowing his phone conversation to -you regarding the contamination of the flume at the
»eint of our prior excavation, Joe Larkin of Kuehne Chemical Co. notified the Linden

.> . Board of Health.

A Mr. Henry -Gavan of the Board of Health came into the plant on February 14, to imspect. -
the site. He told Larkin that he knew the DEP was involved and that being the case, 'He
had no jurisdiction and could provide no assistance in what was obviously an offspring
of a complex civil matter.” . ,

\

Jr *he 14th, the wrter entering thn flume at the noint of excavation was anprowimately

5 GPM of groundwater with a ph of 11.2. Downstream of the flume, this small flow had
diluted sufficiently to yield a ph of less than 8. This typifies what our analysis has
Dbeen since Kuehne curtailed operations at Linden, i.e., flow rates of 0-5 GFM with a ph
range of 9.5 to 11 5, that dilute to within normal levels in a relatively short span’ of
tihe flume. -

The phenomena is obviously ground water and tidal backwash leaching caustic soda from
the contaminated soil in the area of the previous Kuehne Chemical dumping site,_

Will keep you appraised of any further development. -

Sincerely,

Hledderman,

G'II' N . . . ' PLANT MANAGER
Y F/ph , o . ‘
ce: Hesars K. Ornsdorff - DEP
C.A. Hansen - LCP

R.J. Burkett - LCP

'ﬁ\JI-QQ.@&M‘
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